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In the United States Court of Appeal^ 
for the District of Columbia 

No. 7876 

United States of America, appellant 

! 

Harry C. Cox, appellee 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 

I 

EVIDENCE ON BEHALF OF THE PLAINTIFF 

I 

Mr. Dawson. Your Honor, and ladies and gentlemen of jthe 
jury, in cases of this type the Commissioner of the Veterans’ 
cases has compiled the records of the War Department, of jthe 
Veterans’ Bureau; and it is stipulated that these are the time 
and correct copies of such records; and it is further stipulated 
that we may read in the course of the trial such excerpts from 
those records as counsel may desire: counsel may read into 
the record. 

Now, at this time I am going to read the record, starting first 
with what the War Department shows as to the physical Ex¬ 
amination of Mr. Cox at the time of his enlistment in 1917. 

The first one is his certification at the time of his enlist¬ 
ment [reading]: 

i 

I certify I carefully examined the person named !on 
the first page thereof—which refers to Mr. Cox—and 
have carefully recorded the results of the examination, 
and in my judgment he is physically qualified for mili¬ 
tary service. 


(l) 


i 
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That is signed by J. C. Edgar, First Lieutenant, Medical 
Reserve Corps, Camp Lee, Virginia, September 23, 1917. 

Now I am going to read from the medical reports, or from 
the reports of the medical records at Camp Lee, Virginia, while 
he was in the military service. I shall just read those which 
are pertinent [reading]: 

Medical card shows that Harry C. Cox was admitted 
to the Regimental Infirmary at 317th Infantry, Camp 
Lee, Virginia, December 6, 1917. Cause of admission: 
rhinitis, caused in line of duty. Disposition: duty (R. 
11) December 10, 1917. 

The Court. What was the disability? 

Mr. Dawson. That was rhinitis, your Honor. That is not 
a disability that I am depending on here, but I wanted to give 
them the whole complete medical history. 

The Court. If you are going to have testimony as to what 
that word means, because I don't know what it means. The 
jury may all know. 

Mr. Spell. It is a head cold, your Honor. 

Mr. Dawson. We will have a doctor, your Honor. 

The Court. How do you spell it? 

Mr. Dawson. R-h-i-n-i-t-i-s. It is a condition of the nose, 
your Honor (R. 12). 

***** 

Mr. Dawson [reading]: 

Medical card, Infirmary 317th Infantry, Camp Lee, 
Virginia, shows Harry C. Cox admitted March 6, 1918. 
Cause of admission: acute articular rheumatism, both 
knees. In line of duty. Disposition: duty May 4,1918. 
In hospital, 26 days in March, 30 in April, and 8 in 
May 1918, total 56 days. 

Clinical record- 

Mr. Spell (interposing). Just one minute. Counsel made 
a mistake. It is 3 days in May, I believe. 

Mr. Dawson. I said 30 days in April, 3 days in May. 

Mr. Spell. No. 

Mr. Dawson. T8. Total: Is that 59 days? 
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Mr. Spell. I thought you said 30 in May. I beg your 
pardon. 

Mr. Dawson. No. I must be unable to read, because that 
is the way I read it—I thought. 

(Reading:) 

“Clinical record, Base Hospital, Camp Lee, Virginia 
(R. 14), shows Harry C. Cox admitted March 6, 191$. 
Disposition: duty C. of D., date June 18, 1918. Final 
diagnosis: Mitral regurgitation; not in line of duty, 
existed prior to enlistment. Condition on completion 
of case: unimproved.” 

“Medical card attached to this record shows cause 6f 
admission—acute articular rheumatism, both kneejs, 
complication, etc. (A) Valvular heart disease, mitral 
regurgitation; existed prior to enlistment. Not in line 
of duty. (B) Decrease in cardiac compensation, sub¬ 
sequent to rheumatic fever acute and bronchitis acute, 
in line of duty April 30, 1918. 

“This record shows under family and personal his¬ 
tory: occupation, baker. 

“Under Progress: 3-6-18—Since November has been 
hoarse and weak. Had sore throat then and hoarse 
since, also coughs a good deal. Lost some flesh. Tl|is 
trouble started yesterday with some fever, dryness m 
throat, and pain in joints. Examination shows pa¬ 
tient to be fairly developed.” N. E.—I can’t—“gotid 
color, speaks little above whisper. Throat, soft palate 
very much injected, tonsils not large, teeth decayed. 
Temperature. Breathing rough in midright axilla arid 
along right paravertebral line. Heart: Maximum iiti- 
pulse in chest 8 centimeters for M. S. L. Faint systolic 
murmur heard at apex and in midaxilla. No enlarge¬ 
ment made out. Abdomen negative. Left knee ten¬ 
der and motion restricted.” 

Then on April 23, 1918: 

“Patient returned today from (R. 15) Convalescent 
Barracks. Complains of shortness of breath on exer¬ 
tion. Major Santee has requested heart and chest 
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examination. Signed: J. O’Neill. Suffered with 
shortness of breath for 3 years. Diagnosis: Valvular 
heart disease mitral regurgitation. Not in line of duty, 
existed prior to enlistment. Decrease in cardiac com¬ 
pensation subsequent to rheumatism, fever acute and 
bronchitis acute.” Signed Dr., or Captain F. J. Smith. 

“Service record of Harry C. Cox shows, on page 2— 
Indelible or permanent marks”—strike that out ; that’s 
about insurance. It isn’t necessary. 

“Certificate of disability for discharge of Harry C. 
Cox shows him recommended for discharge on account 
of (a) Valvular heart disease (mitral regurgitation); 
(b) Decrease in cardias compensation, subsequent to 
rheumatic fever, became unfit for duty from present 
disease, (a) Prior to enlistment; (b) March 5, 191S. 
disease contracted; (a) Prior to enlistment; (b) March 
5. 191S at Camp Lee, Va. When disability (a) arose 
soldier was not in service of the United States. When 
disability (b) arose soldier was on duty as private March 
5, 191S, at Camp Lee. Va. (a) Cause unknown, not 
in line of duty; (b) Cause unknown, subsequent to 
rheumatic fever, acute, in line of duty. Signed: Lewis 
Knicker, Captain of Infantry, National Army, Camp 
Lee, Virginia. May 2S, 191S (R. 16). 

“Report of Board of Medical Officers: From a care¬ 
ful consideration of all the evidence obtainable in the 
case and a critical examination of the soldier, we find 
that he is unfit for service as a soldier because of (a) 
valvular heart disease (mitral regurgitation); (b) de¬ 
crease in cardiac compensation, subsequent to rheu¬ 
matic fever, acute. Since age of IS has had frequent 
attacks of muscular pains. Admitted to Base Hospital 
March 6. 191S, complaining of pains and stiffness in 
both knee joints. After admission both elbows and hip 
joints became involved. Past three years has had 
dyspnoea at times, lungs, abdomen, and Wasserman, 
negative. Urinalysis: Reaction acid—albumen nega¬ 
tive. Microscopically—no casts, an occasional red cell 
found, and pus and calcium exalate. Heart: Pulse 
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dorsal, 116; blood pressure, S-105; D-S5. Cardiac dull¬ 
ness 8 V 2 cm. to left in 5 space and 4 cm. to right; in 
4th. Blowing systolic murmur at apex transmitted to 
left axilla, to left back. Pulmonic 2nd sound not ac- 
centuated. History of 3 previous attacks of rheumatic 
fever. 

“That the disqualifying disability (a) did, (b) did 
not exist prior to enlistment, and (a) did not originate 
in line of duty, and (b) did originate in line of dijity. 
That the medical officer who enlisted the soldier is hot 
blamable. 

“We therefore recommend that the soldier be dis¬ 
charged for disability which (b) was, and (a) was not 
incurred in line of duty. Length of time case has (R. 
17) been under observation of one or more members 
of the Board—2*4 months. In view of occupation, 
to what extent is he disabled from earning subsistence? 
(a) Ys (one-eighth); (b) % (one-eighth). The soldier 
did, did not decline treatment for the relief of dis¬ 
ability.” 

Following sick reports of Harry C. Cox while in the 
Army: 

“December 7, 1917, from duty to sick in quarterjs. 

“December 11 , 1917, from sick in quarters to dutjr. 

“March 7, 1918, from duty to Base Hospital. 

“June IS, 1918, from absent sick in hospital to f)is- 
charge per paragraph 11 and special order 163 Head¬ 
quarters Camp Lee, Virginia, 6-15-18. 

“Entries on Daily Sick Reports show the following 
pertaining to sickness of Harry C. Cox: 

“December 6,1917, Harry C. Cox, sick in line of dijity; 
Disposition, duty to quarters. 

“December 7, 1917, Harry C. Cox, sick in line of 
duty; Disposition, quarters. 

“December 8 , same. 

“December 9, same. 

“December 10, Harry C. Cox, sick in line of djuty, 
Disposition, quarters to light duty. 

i 
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“January 30,1918, Harry C. Cox, sick in line of duty; 
Disposition, duty. 

“March 6, 1918, Harry C. Cox, sick in line of duty; 
Disposition, duty at Base Hospital. 

“March 7, 1918, sick in line of duty; Disposition (R. 
18), Base Hospital. 

“March 8, 1918, same. 

“March 9, 1918, same. 

“March 10, 1918, same. 

“March 11, 1918, same. 

“March 12, 1918, same. 

“March 13, 1918, same. 

“March 14, 1918, same. 

“March 15, 1918, same. 

“March 16, 1918, same. 

“March 17 to 29, 1918, same. 

“March 30, 1918, Harry C. Cox, sick in line of duty 
[marked out]. 

“March 30 to April 13,1918, inclusive, Harry C. Cox, 
sick in line of duty; Disposition: Base Hospital. 

“April 14 to 25, 1918, inclusive, same. 

“April 26 to May 3, 1918, inclusive, same. 

“May 4, 1918, Harry C. Cox, sick in line of duty; 
Disposition: Base Hospital to transfer.” 

This is a report of physical examination made by a Public 
Health Service surgeon, after he was discharged from the serv¬ 
ice, on August 23, 1918. He was examined by one Dr. W. R. 
Jones, a surgeon of the Public Health Service, and the follow¬ 
ing diagnosis was made: “Chronic endocarditis with mitral 
regurgitation. Chronic laryngitis.” 

“The claimant states that he has had a thorough 
treatment of infected gums, having some teeth extracted 
and others disinfected. In view of (R. 19) this fact, his 
disease will probably be arrested, and a period of six 
months will probably be necessary before he is able to 
resume any occupation. 

“Treatment: Initial period of four to six weeks’ hos¬ 
pital treatment advised, at which time the patient 
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should be kept at rest, followed by graduated exercises, 
suitable diet, and tonic medication.” 

This is a report of physical examination also made;by a 
surgeon, or by a physician of the Public Health Service, on 
April 9, 1919: 

Blood pressure at that time was 135 over 90; lurine 
was negative. “Heart reveals a murmur pathogno¬ 
monic of mitral regurgitation. Lungs reveal some! rales 
in the apices of both lungs. 

“Diagnosis: Mitral regurgitation, with broken!com¬ 
pensation. Possibly chronic pulmonary tuberculosis, 
but signs are indicative of cardiac asthma. Absence 
speaking of voice. 

“Prognosis: Uncertain.” 

Mr. Spell. Your Honor, we object to the reading o^ the 
prognosis. You will notice this prognosis has to deal with 
the issue that the jury has been impaneled to decide, and I 
don't think that that is proper. I believe counsel agree! with 
me on that. 

Mr. Dawson. Well, I think the Court did hold in the Bal¬ 
ance case, if your Honor please, the Court of Appeals, i that 
the prognosis—but since that time there has been a statute 
which says that anything made of record at a particular]time 
is (R. 20) prima facie evidence of the fact. Now, whether 
that takes it out of the rule in the Balance case is another 
question. But, your Honor, in order to make certain;that 
the Government doesn’t get any error in this record, } am 
going to refrain from reading the prognosis. 

The Court. The Court will strike out anything about the 
prognosis. 

Mr. Dawson. This is a report of physical examination made 
by H. E. Trimble, Assistant Surgeon of the United Sjtates 
Public Health Service, on May 6, 1919, particularly calling 
your attention, ladies and gentlemen of the jury, to a stereo¬ 
scopic X-ray examination made of the plaintiff’s chest: in 
other words, the reading of it: 

“‘There is mottling in the left apex and perifcjron- 
chial thickening in both upper lobes which is suspicious 
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but not diagnostic of tuberculosis, as a recent pneu¬ 
monia would give a similar appearance. If there is 
any history of recent illness the pathology is probably 
a subacute tuberculosis.’ ” 

Further reading from a report on April 16, 1919, made at 
the same time or at or about the same time in connection with 
this other report: 

“The throat examination was made by Dr. J. A. 
Flynn, a copy of whose report is enclosed herewith. 
Dr. Flynn was of the opinion that the aphonia was in 
a large degree hysterical and suggested that as the 
man’s tonsils were in poor condition that they be 
(R. 21) removed in the hope that the operation might 
remove the partial aphonia. Tonsils were removed on 
April 17th. Mr. Cox states that he lives on a farm at 
East Falls Church, Virginia, near Washington, under 
very good hygienic conditions, and he wishes to be 
treated in his home. He will report to this office and 
to Dr. Flynn for subsequent examination and treatment 
as may be necessary.” 

Diagnosis on the basis of these two examinations: “Chronic 
pulmonary tuberculosis. Disability”— 

Mr. Spell. Just you wait a minute. Your Honor, we ob¬ 
ject to the rest of that. That is plainly a prognosis: it states 
the doctor’s opinion. It is the same objection we made 
before. 

The Court. I didn’t catch just what it was. Will the re¬ 
porter read the last part of that? 

The Reporter (reading): “Diagnosis on the basis of these 
two examinations: ‘Chronic pulmonary tuberculosis. Dis¬ 
ability’ ”— 

Mr. Spell. Well, we don’t object to the “chronic pulmonary 
tuberculosis,” but the rest of that is purely prognosis, and we 
do object to that, and your Honor sustained that objection. 

The Court. Just wait a minute. 

Mr. Miller. Tell him the page number. 

The Court. I shall sustain the objection for the present. I 
don’t know what it is (R. 22). 
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Mr. Dawson. Your Honor, if I may, if you have the Report 
there, it is on page 6 of the report. 

The Court. I haven’t got it. 

Mr. Dawson. Is the original here on file? 

Mr. Miller. It’s in the pleadings. 

Mr. Spell. It’s in the Clerk’s files. 

Mr. Dawson. Yes. Maybe your Honor would like to fol¬ 
low it. 

The Court. I doubt if the statement of the counsel for the 
Government is correct. I will sustain the objection, ibut I 
might not construe evidence as he has construed evidence if 
I could see it. 

Mr. Dawson. Your Honor, I don’t think his objection is 
valid as to this. 

(A paper was handed to the Court, and there was ai brief 
pause.) 

Mr. Dawson. Shall I proceed, your Honor? 

The Court. Yes, sir. The Court is not in a position, ap¬ 
parently. to rule upon that question until I get it. 

Mr. Costello. Your Honor, may we approach the bench 
on that question? 

The Court. Sir? 

Mr. Costello. May we approach the bench on that ques¬ 
tion? 

The Court. Yes, sir. 

(Counsel for both sides approached the bench and conferred 
with the Court, in a low tone of voice, as follows:) 

Mr. Costello. This is a question the jury has to decide. 
The United States Supreme Court, in the Spaulding (ft. 23) 
case have ruled that a doctor may not express an opinion on 
what the Court is to pass on. 

The Court. Yes; but I don’t know what he said in it. 

Mr. Spell. Your Honor, this is the portion that I objejct to, 
beginning with “disability,” you see, beginning right here 
[indicating], the rest of that sentence, your Honor. Tljiat is 
purely a prognosis, in my opinion. It is the same question 
that you sustained my objection to before. 

The Court. Well, do you mean to say, or do you go ^o far 
as to say, that in these cases, in a matter where a lawman 
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couldn’t be expected to reach a conclusion, an expert may not 
testify as to whether the disability is total or permanent? 

Mr. Spell. The Supreme Court has held, your Honor, that 
a medical expert may not testify: that is the question for the 
jury to decide. 

The Court. Well, that is a question for the jury to decide 
in every case, not only in insurance cases but in every case; 
but this is the only instance that I have ever heard in my 
life where, in a matter that required expert knowledge, an 
expert could not be allowed to testify. I never heard of 
such a thing before. I have read that decision that you 
refer to. 

Mr. Spell. That is the Spaulding case, your Honor, and it 
was passed on by the Supreme Court. 

Mr. Dawson. Your Honor, if I may be permitted to say, 
the Spaulding case goes no further than to say that an expert 
may not be asked the question, right-out question, whether a 
man is permanently or totally disabled. Yet cases hold that 
the expert may go as close to the ultimate question as pos¬ 
sible without touching upon the ultimate question. So they 
have a (R. 24) right to come in here and say whether this 
disability is- 

The Court. I don’t know what sort of lapse the Supreme 
Court had when they did that, but I will look it up and see. 
I cannot conceive of a thing like that. 

Mr. Dawson. Now, this question here, your Honor, that he 
objected to: it says disability may be considered as tempo¬ 
rary total, and he shall not be allowed to do any phys- 

The Court. I don’t- 

Mr. Da-wson. Now, that doesn’t relate to a prognosis. 
That relates to a present condition. 

The Court. I don’t really know what your purpose in read¬ 
ing this is, anyhow, or I don’t know on what authority you can 
introduce what seems to be hearsay testimony, unless it is 
upon the District of Columbia rule that records are admissible. 

Mr. Dawson. There is a special rule on this, your Honor, in 
veterans’ cases. 

Mr. Spell. Yes. sir. 
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Mr. Dawson. This has been done in order to save the'time 
of the Court: they consolidate all these records, and they 
stipulate either party may read. 

The Court. I will overrule your objection on that, siru 

Mr. Spell. You will note an exception? 

The Court. Yes. 

(At the conclusion of the forgoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded as follows:) 

Mr. Dawson. Referring back to page 6, as to which |your 
Honor overruled the objection, the examination of Apjril 4 
(R. 25) 1919, and April 16, 1919, the diagnosis was chronic 
pulmonary tuberculosis. Disability may be considered as 
temporary total, as he should not be allowed to do any active . 
work at present. 

Mr. Spell. I believe the record will show that I made an 
objection to that. 

The Court. Yes. 

Mr. Dawson. Now, examination made November 29, jl919. 
This is also made by a Public Health physician, Dr. J. 
Heffner, Acting Assistant Surgeon. 

The Court. Mr. Dawson. 

Mr. Dawson. Yes? 

The Court. Will you suspend? There is a jury ready to 
come in. 

Mr. Dawson. Yes. Very well, your Honor. 

(There was a brief interruption of proceedings.) 

The Court. Proceed; sir. 

Mr. Dawson. Thank you. 

As I said before, this is a report of physical examination 
made on November 29, 1919, by Dr. W. J. Heffner, Acting 
Assistant Surgeon of the Public Health Service, in which the 
following diagnosis was made: 

“Tubercular laryngitis. 

“Treatment recommended in this case is full $nti- 
tubercular treatment, preferably sanitorial.” 

Report of physical examination of January 28, 1920, fed¬ 
eral Board for Vocational Education, Division of Rehabilita- 
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tion, bears the name of Albert Eisenberg, Assistant Surgeon 
of the Public Health Service (R. 26). 

Diagnosis in the case: 

“Laryngitis, chronic. 

“Arthritis, chronic, ankles and elbows, bilateral, and 
left knee.” 

“Claimant is not able to resume former occupation; 
not advised.” 

Mr. Spell. Your Honor, I object to that, reading of that 
diagnosis and opinion as to whether the man could follow a 
vocational occupation. The doctor hasn’t qualified as a vo¬ 
cational expert, and it purely invades the province of the jury, 

and I respectfully object (R. 27). 

***** 

The Court. All right. Now, just a minute. The objection 
is to that prognosis, isn’t it? To the words between “prog¬ 
nosis” and “remarks”? (R. 2S.) 

Mr. Costello. That is right. 

Mr. Spell. Yes, your Honor; that is the objection before 
the Court. 

The Court. Objection sustained. 

Mr. Dawson. May I call your Honor’s attention to the fact 
that that is not part of the prognosis. I didn’t read the 
prognosis. This is something that the examiner has to find 
in his report; he makes that up. 

The Court. It comes under the prognosis, doesn’t it? 

Mr. Miller. No. 

Mr. Dawson. No; it doesn’t come under the prognosis. If 
I can get this report I should like to show it to you. I ask 
counsel now for this report of physical examination January 
28, 1920. If you have it I should like to show it to your 
Honor. This does not come under the prognosis. 

Mr. Spell. Yes, your Honor. I have that. That doesn’t 
come under the prognosis. 

The Court. Sir? 

Mr. Spell. This statement beginning “claimant is not able 
to resume” does not come under the prognosis. I will admit 
that, if that is what you want. 
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Mr. Dawson. Yes; that is what I contend. 

Mr. Spell. I also object to the reading of the prognosis, 
your Honor. 

The Court. Which? What was it you objected to? The 
reading of the prognosis? 

Mr. Spell. Yes. He didn’t read the prognosis; I didn’t 
hear him read it, but he did read this statement here begin¬ 
ning with “Claimant is able to resume” (R. 29). 

Mr. Dawson. No. “Is not able.” 

Mr. Spell. “Is not able.” He did read that entire state¬ 
ment, or wushed to read it, and I objected to its reading, i 

The Court. Well, that is practically the prognosis. 

Mr. Spell. Well, it is about the same thing, your Honbr. 

Mr. Dawson. Well, your Honor, the prognosis- 

The Court. It is not about the same thing; it is the sanie. 

Mr. Dawson. Well, your Honor, a prognosis, as I under¬ 
stand, deals with his future, as to his probability to reaction. 
Here is a finding as to the man’s present condition. It ijs his 
present condition that he is talking about, not about thp fu¬ 
ture, not about the prognosis of what he may be six months 
from now, because your prognosis is—I didn’t want to j read 
it, but your prognosis is what happens in the future. This 
is something that this man found right at this particular tame. 
If he were here to testify he could testify to it. 

The Court. No, he couldn’t. 

Mr. Dawson. You think not? 

The Court. He could testify to the condition which he 
found. 

Mr. Spell. Yes, your Honor. 

The Court. But whether or not that would justify the con¬ 
clusion would be a matter for the jury. 

Mr. Spell. Yes. your Honor. 

Mr. Dawson. Very well. 

Report of physical examination on February 8, 1922, by 
Dr. E. V. Chadwick: 

“Summary: Temperature, 99. Pulse rate, 108.; (R. 
30.) X-ray of lungs, taken February 8th, 1922, re¬ 
ported as follows: 

“ ‘Moderately advanced tuberculosis of both luhgs.’ ” 
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That is signed “P. P. Crimmins, M. D ” 

The Court. This Court is not disposed to interfere with any- 
established practice, of course, but in the reading of that re¬ 
port it is very evident that some parts of it are unintelligible 
to the lay mind. Now, is it the practice to read those reports 
to the jury, part of which they evidently cannot understand, 
and let them stand as evidence without any explanation of the 
nature of the complaint or the disease or the meaning of 
initials? 

Mr. Dawson. No, your Honor, because we are going to call 
physicians to explain all these diagnoses. 

The Court. Well, that is all right. I thought that ought to 
be understood before we went any further with this matter. 

Mr. Spell. Yes. 

The Court. Proceed, gentlemen. 

Mr. Dawson. This is a report of examination dated June 
21,1922, at Walter Reed Hospital, General Hospital: 

‘‘Diagnosis: Laryngitis, chronic, hypertrophic, cause 
undetermined.” 

“X-ray of lungs, taken August 14, 1922, reported as 
follows: 

“ ‘Moderate infiltration of the right upper lobe and 
both apices. Scattered thickened branches throughout 
both lungs.’ ” 

“No evidence of pulmonary disease found at this 
(R. 31) examination.” 

Examination with X-ray report made February 10, 1923, 
of the chest, heart, and lungs: 

“Findings: Considerable thickening of the bronchial 
structures throughout both bases. Lungs otherwise 
clear.” 

Mr. Costello. Mr. Dawson, what page is that on? 

Mr. Dawson. That is on page 14. 

“Special Tuberculosis Report, February 9, 1923: 

“Temperature 98.4 degrees. Pulse 114. Time of 
examination: 1:30.” 

“Diagnosis: Tuberculosis of larynx. 

“Bronchitis, chronic. 
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“Asthenia, neurocirculatory slight. 

“Hysteria.” 

Report of examination made February 9, 1923, by Henry 
Lee Smith, Cardiovascular Specialist, with a diagnosis of: 
“Asthenia, neurocirculatory, slight.” 

Report of mental and nervous specialist made at the same 
time, with a diagnosis of hysteria. 

Special pulmonary report on April 4, 1924. 

Mr. Spell. What page, please, Mr. Dawson? 

Mr. Dawson. This copy is not very clear. 18. 

Mr. Miller. It looks like 19 to me. 

Mr. Dawson. 19. 

Mr. Spell. Thank you (R. 32). 

Mr. Dawson. “Temperature 37. Pulse 100.” 

“Examination of chest: Shape: appearance good. 
No anemia. Nutrition good. Flat chest. Mobility: 
no restriction. No lagging. Palpation—Freniitus: 
normal. Percussion—both lungs: impaired at the 
apex and suprascapular region. Auscultation—both 
lungs: broncho-vesicular breathing. Mild increase of 
voice sounds. No rales.” 

I 

No evidence of active tuberculosis at the time of this ex¬ 
amination. 

“General diagnosis: 

“Hyperopia. 

“Astigmatism. 

“Tachycardia. 

“Chronic tonsillitis. 

“Chronic laryngitis.” 

Report of mental examination on April 5,1924. Diagnosis: 
Patient has some few subjective psychoneurotic symptoms, 
which are not of sufficient importance to justify diagnosis. 

Report of physical examination, mental and nervous spe¬ 
cialist, October 28, 1924: 

“Because of the claimant’s disability and marked 
emotional reaction it is noted that on former occasions 
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such attempts have made the patient sick for the en¬ 
tire day; in fact for about a week.” 

“Examination: Normal appearance. Not psychotic. 
Not mentally deteriorated or deficient. No tendency 
(R. 33) towards emotional instability, except when 
discussing his throat trouble 

“Diagnosis: Hysteria, conversion type.” 

Report of physical examination made on May 16, 1925, 
with a diagnosis of “Hysteria, mild.” 

Report dated July 9, 1925, consulting mental-nervous spe¬ 
cialist, with the recommendation that his condition be seen 
by the throat and chest specialist. 

Report of examination made at the Veterans Hospital 
No. 32, Washington, D. C., July 15, 1925: 

“Adductor paralysis larynx, myopathic type, func¬ 
tional.” 

Recommended treatment for laryngitis. 

Report of physical examination dated January 15, 1926, at 
the United States Veterans’ Bureau, Washington, D. C.: 

“His marked emotional reaction to treatment was 
noted in my previous report. 

“Diagnosis:” 

Mr. Spell. Mr. Dawson, may I interrupt? What page is 
that? 

Mr. Dawson. 25. 

Mr. Spell. 25. Thanks. 

Mr. Dawson. It is “Hysteria.” 

Report of examination March 10, 1928. 

“Examination of lungs: 

“Pulmonary diagnosis: Tuberculosis pulmonary 
(R. 34), chronic, minimal, arrested. Diagnosis made 
on reports in file, positive sputum and physical findings, 
X-ray report.” 

Report of physical examination by nervous and mental 
specialist on March 10, 1928, with a diagnosis of “Phycho- 
neurosis hysteria, moderate.” 


X-ray report or fluoroscopic findings, on March 12, 19£8: 

“Radiostereoscopic examination of the chest shows 
some increase at the hilus and throughout both lijings.” 
Signed “J. F. Elward, M. D., Roengenologist.” 

Report of physical examination made of the plaintiff on 
March 14, 1929, mental-nervous specialist. 


“Diagnosis: Psychoneurosis, moderate degree.” 

Also chest examination by Dr. G. J. Allen, T. B. or 'tuber¬ 
culosis Specialist: 

“Percussion—both lungs: no impairment Rioted. 
Auscultation—both lungs: no rales. Mild broncho- 
vesicular breathing over apex. 

“Pulmonary diagnosis: Chronic pulmonary tubercu¬ 
losis, minimal, apparently cured.” 

With a general diagnosis of “Laryngitis, chronic. Ajjhonia, 
partial. Pulmonary tuberculosis, minimal, apparently cured. 
Psychoneurosis, moderate degree.” 

Neurological examination made on October 15, 1929) U. S. 
Veterans’ Dispensary, Washington, D. C. (R. 35): 

“Claimant is exceedingly well nourished on inspec¬ 
tion and on palpation tone is fairly good but Respite 
this he has an actual muscular weakness on exertion, 
possibly due to accelerated pulse. He has a slight 
tremor of outstretched fingers. Eye pupils are rfeactive 
to light and accommodation. Station and gaitj 0. K. 
Pulse is 96 standing. 120 after exercise, and 96 in two 
minutes. 

“Diagnosis: Neurasthenia moderate degree, neuro- 
circulatory in type.” 

X-ray examination of chest made October 17, 1929: 

“Radiostereoscopic examination of the chestj shows 
thorax, heart, and diaphragm normal. Considerable 
increase at each hilus with some calcification. Right 
vertebral branch markedly increased with some fibrotic 
changes noted in right upper lobe and apex, j Lung 
parenchyma shows some slight increase throughout. 
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“Pulmonary diagnosis: Tuberculosis pulmonary, 
chronic, minimal, inactive, apparently cured.” 

“General diagnosis: 

“Neurasthenia, moderate degree, neurocirculatory in 
type. 

“Laryngitis, chronic, moderate. 

“Tuberculosis, pulmonary, chronic, minimal, inac¬ 
tive, apparently cured.” 

Report of Fluoroscopic findings. United States Veterans’ 
Hospital, on October 17,1929 (R. 36). 

“Radiostereoscopic examination of the chest shows 
thorax, heart, and diaphragm normal. Considerable in¬ 
crease at each hilus with some calcification. Right ver¬ 
tebral branch markedly increased with some fibrotic 
changes noted in rt. upper lobe and apex. Lung 
parenchyma shows some slight increase throughout.” 

Report of examination by a mental and nervous specialist 
at the dispensary of the United States Veterans’ Bureau, on 
December 2, 1930: 

“Station and gait 0. K. No particular tremors, but 
he shows tendency in this direction. Pulse 96 stand¬ 
ing, 124 after 15 hops on one foot, 110 in 3 minutes. 
Blood pressure, 150/80. He may be an early case of 
hypertension but I am inclined to believe part of his 
pressure at this time is due to emotional tension.” 

“Diagnosis: Neurocirculatory asthenia, moderate 
degree.” 

Report of examination made on August 25, 1932: 

Psychiatric: A cooperative, neat, tidy individual. 
He shows no depression or hyperactivity. He is fully 
oriented and shows no evidence of a psychosis. His 
make-up is that of a neurotic individual. His many 
subjective complaints are sincere and well fixed. 

“Neurological: A well developed and nourished pa¬ 
tient. No great amount of neurological tension but a 
definite lack of confidence in himself is very evident. 
No evidence of organic neurology. Pulse rate is in- 
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creased (R. 37) but regular. At rest 90; blood pres¬ 
sure 140/90. After exercise-” 

referring to pulse rate- 

“130; blood pressure 130/70. After three minutes 90; 
blood pressure 135/90. A slight cyanosis evident after 
exercise. There is a poor muscle tone on palpation. 
A fine tremor of closed eye lids and a moderate hyper- 
hidrosis.” 

“Diagnosis: Psychoneurosis.” | 

The Court. The Court stands recessed at this time. | 

(Thereupon there was a brief informal recess, at thfe con¬ 
clusion of which the proceedings were resumed as follows:) 

Mr. Dawson (reading). Report of physical examination. 
Veterans’ Administration Facility, Washington, D. C.,j April 
22,1936: 

i 

“Temperature, 99.0. Respiratory rate: Standing 20; 
sitting 20; immediately after exercise, 26; 3 rhinutes 
after exercise, 20. Pulse rate: Standing 86; sitting 86; 
immediately after exercise 120; 3 minutes after exercise 
90.” 

“Diagnoses: 

“1. Psychoneurosis, mixed type, moderate. 

“2. Laryngitis, chronic, mild. 

“3. Hypertension, moderate. 

“4. History of pulmonary tuberculosis” (R. 38j). 

Examination made on June 8, 1936, by a mental and nerv¬ 
ous specialist: 

“He is not sad or depressed. He does not haye any 
crying spells. He shows no overproduction or tander- 
production.” 

“Diagnosis: Psychoneurosis, mixed type, modjerate.” 

Report of physical examination made at the Out-Patient 
Division of the Veterans’ Administration Facility at [Wash¬ 
ington, D. C., on October 29, 1936: 

“Diagnoses: 

“1. Psychoneurosis, neurasthenia, moderate. 
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“2. Hypertension, moderate. 

“3. Laryngitis, chronic, hypertrophic, moderate. 

“4. Tonsillar tags, bilateral.” 

Report of examination made October 29, 1936, at the Vet¬ 
erans’ Administration Facility, Washington, D. C.: 

“The patient states that he is not nervous. He is 
very quiet, cooperative, and agreeable. He attributes 
all of his trouble to his heart and lung condition. The 
patient is oriented for time, place, and person. He is 
emotionally level. There is no evidence of hallucina¬ 
tions or delusions. The patient is only fairly neat in 
his appearance personally. Insight and judgment into 
his condition are not the best. There are no memory 
defects. His orientation is correct.” 

“We are dealing with a psychoneurotic condition of 
(R. 39) considerably long standing.” 

The Court. What is the date of that? 

Mr. Dawson. That is in 1936, your Honor. That is Oc¬ 
tober 29, 1936. 

“Diagnosis: 

“1. Psychoneurosis, neurasthenia, moderate. 

“2. Hypertension, moderate.” 

That is all of the record, your Honor. 

Now, if your Honor please, for the purpose of the record 1 
assume that counsel will stipulate that the insurance contract 
of plaintiff in this case, Harry C. Cox, continued in full force 
and effect in the amount of S10,000 until July 1, 1927, so that 
we won’t have to prove that. 

The Court. Your answer makes that statement, doesn’t it? 

Mr. Miller. The pleading makes it. 

Mr. Spell. I think so, your Honor. 

The Court. That is my recollection of it. 

Mr. Dawson. It does not deny it, your Honor. 

The Court. It makes a specific admission. 

Mr. Dawson. Well, we allege it, but they don’t deny it, and 
I thought it would probably clear the record up here. 
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The Couht. I think it is. It should have been. I may be 
mistaken. 

Mr. Spell. Your Honor, I can specifically state the facts. 
There were several reinstatements. 

Mr. Dawson. Well, stipulate them right into the record, 
then, if you will stipulate them (R. 40). 

Mr. Spell. All right. 

STIPULATION 

Mr. Spell. It is agreed between counsel for plaintiff and 
defendant Harry C. Cox was granted a $10,000 contract of 
yearly renewable term insurance while in the military service 
of the United States, on February 1, 1918; that this insurance 
first lapsed for nonpayment of a premium due March 1,| 1926; 
that the full amount of this insurance was reinstated effective 
April 1, 1926 and again lapsed for nonpayment of the pre¬ 
mium due July 1, 1926; that the entire amount of this!insur¬ 
ance was again reinstated effective September 1, 1926; and 
the last premium paid thereon included the month o^ May 
1927; that by reason of the grace period of thirty-one days 
said insurance remained in effect until July 1, 1927, and 
ceased thereafter. 

Mr. Dawson. Unless he became permanently and totally 
disabled prior thereto. 

Mr. Spell. Yes. 

Mr. Dawson. Now, Mr. Spell, do you admit that a claim 
was filed with the United States Veterans’ Bureau for the 
payment of benefits under this insurance? 

The Court. Did this case go to the pretrial Judge? 

Mr. Miller. No. 

Mr. Dawson. No, your Honor. I understand these cases 
do not go to the pretrial Judge. 

The Court. All right. Proceed. 

Mr. Spell. We admit the Court’s jurisdiction; thai; there 
was a claim; that it was denied, and that suit was filed, 1 timely 
thereafter (R. 41). 

The Court. There is no question of limitations in thfe case? 

Mr. Spell. None. We raise none. 
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Mr. Dawson. And there is no question about the fact that 
a claim was made to the Veterans’ Bureau? 

Mr. Spell. None whatsoever. 

Mr. Dawson. And that that claim was denied by the proper 
and lawful officials of the Veterans’ Administration prior to 
the institution of this action? 

Mr. Spell. No question about that. We admit that. 

Mr. Dawson. Very well. 

The Court. All right. 

Mr. Dawson. Now, I shall call Mr. Cox to the stand. 

Thereupon 

Harry C. Cox, the plaintiff, was called as a witness in his 
own behalf and, having been first duly sworn, was examined 
and testified as follows: 

Direct examination by Mr. Dawson: 

Q. Now, Mr. Cox, will you speak as loudly as you can, so 
that the jury can hear you? Will you state your full name?— 
A. Harry C. Cox. 

Q. And are you the plaintiff in this case?—A. Yes, sir. 

Q. And where do you live, Mr. Cox?—A. I live in Arling¬ 
ton, 911 North Greenborough. 

Q. Can you speak just a little more loudly, please?—A. 911 
North Greenborough, Arlington (R. 42). 

Q. And were you in the military service of the United 
States during the period of the World War?—A. Yes, sir. 

Q. And about what time did you enter the service?—A. On 
the 18th of September 1917. 

Q. And where were you located?—A. Camp Lee. 

Q. And after you got to Camp Lee, after you were inducted 
or enlisted in the service, did anything happen to you there, 
as a matter of sickness?—A. Yes, sir. 

Q. Will you just tell the jury in your own words for what 
you were treated while you were in Camp Lee?—A. Well, I 
was taken so that I couldn’t talk, around Thanksgiving 1917. 

Q. Yes?—A. And I continued on, to carry on my service 
up until at times I was confined to the barracks on account of 
my condition. 
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Q. Were you in a hospital during any of that time, Mr. 
Cox?—A. I would only go to the infirmary, and they Was so 
filled up that I couldn’t get in, and they confined ine to 
quarters. 

Q. Well, do you know? What were they treating you for 
at that time?—A. They were treating me for my voide and 
for rheumatism. 

Q. What kind of rheumatism, if you know?—A. ][ had 
trouble with my knees; could hardly get about. 

Q. And what other disability, if any, did you have^ (R. 
43.)—A. How was that? 

Q. What other disability, if any, did you have? 1 —A. Well, 
I had heart trouble after that. 

Q. Well, when did that heart trouble start?—A. They found 
that on me after the 6th of March of 1918. 

Q. And how did that heart trouble affect you, Mr. Cox?— 
A. Well, I was in bed for quite a while, and I was nervous 
and weak, and I was in the barracks, and they took me out 
of the barracks; said I couldn’t walk up and down the steps, 
took me out of the barracks, and sent me back to the—it was 
the overflow of the base hospital, and sent me back jo the 
main hospital and put me on a floor where I wouldn’t have 
to walk around. 

Q. Now, when were you discharged from service?—A. That 
was on the 18th day of June 1918. 

Q. Now, Mr. Cox, what was your occupation prior 
time you entered the service?—A. Salesman. 

Q. Salesman for what?—A. Well, for the bakeries; bakery 
salesman. 

Q. What were your average earnings prior to the time you 
went into the service?—A. Well, anywhere from three! hun¬ 
dred and fifty to four fifty per month. 

By the Court: 

Q. How old a man were you in 1917?—A. I was around 24. 

By Mr. Dawson: 

Q. Well, how long had you worked at that occupation (R. 
44) before you entered the service? 1 —A. Well, I had been in 
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the bakeries, around the bakeries, ever since I was around 17 
years old. 

Q. Yes. What time did you quit school?—A. Well, when 
I was around about 16; 15 or 16; I couldn’t say just exactly. 

Q. How far did you go in the public schools, Mr. Cox?—A. 
I went to fifth grade. 

Q. And did you ever have any other education besides 
that?—A. No, sir. 

Q. Now, Mr. Cox, after you were discharged from the serv¬ 
ice— 

The Court, (interposing). Just one minute. 

Mr. Dawson. Yes. 

By the Court: 

Q. What was it you were selling, sir?—A. Bread. 

Q. For a bakery?—A. Yes, sir. 

Q. Wholesale?—A. Yes, sir. 

The Court. Proceed, sir. 

By Mr. Dawson: 

Q. Well, out of that amount that you made there per 
month did you have any expenses, Mr. Cox?—A. Well, yes, 
sir; I had some expense on some of it. 

Q. Will you just tell us about what they were?—A. Well, 
I had my own wagons and horses to take care of (R. 45) out 
of that. 

Q. Yes. Now, after you were discharged from service where 
did you go?—A. I went home. 

Q. Where do you mean by “home”?—A. I went back to 
City Point, Virginia, where I was staying at the time I was 
drafted in the army. 

Q. And how long did you stay there?—A. Well, I stayed 
there from the time—until in March 1919. 

Q. And what were you doing during that period of time 
from the date of your discharge until March 1919?—A. Well, 
I used to work for duPont a little before I went in service, 
and they sent for me and made me come back. 

Q. And what were you doing there?—A. I was just a kind 
of a foreman out on the yard, kept the time cards and things 
of that kind. 


Q. What kind of yard was that?—A. That was on tHe yard 
where they unloaded the boxes and things for the gun [cotton 
that was shipped. 

Q. And you went back to that job after you came j out of 
the service?—A. Yes, sir. 

Q. And how long did you continue on that job?—At Well, 
I couldn’t say. My condition was in such a shape th^.t they 
asked me to resign. 

By the Court: 

Q. What did you get while you were working after the 
War, after you came out of the service? (R. 46)—A. Well, 
it run about—I don’t know exactly now what it was; but X 
think it was 85 cents an hour, I think is what it was. I 
wouldn’t be sure about it. 

Q. How many hours a day did you work?—A. Well; some¬ 
times we worked 8 hours, and sometimes we worked 16. 

The Court. Proceed, sir. 


By Mr. Dawson: 

Q. And when did they ask you to quit the job tljiere?— 
A. Along in just before the plant was closed. 

Q. And when was that, Mr. Cox?—A. It was in 1919. 

Q. The early part of the year or latter part of the ^ear?— 
A. Early part of the year of T9. 

Q. Now, what did you do after the plant closed? W'here 
did you go then?—A. I came to Washington. 

Q. And?—A. Came to Arlington County; it was. 

Q. Arlington County?—A. Yes. 

Q. And what did you do then in the way of woifk, Mr. 
Cox?—A. I didn’t do anything. 

Q. Well, how did you feel during this period of tjime?— 
A. Well, I was in the hospital part of the time, and thjey was 
giving me treatments most of the time on account | of my 
condition. 

Q. Do you recall what you were in? W'hat hospital were 
(R. 47) you in?—A. I was in Providence Hospital in 1^19. 

Q. How long were you in Providence Hospital?—A. jl don’t 
know exactly how long I was there. 
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Q. Well, can you give the jury some idea?—A. Well, I 
know I was there around six weeks, anyhow, or more. 

Q. And after you got out of the hospital what did you do?— 
A. I went home, didn’t do anything, but took up vocational 
training. 

Q. The Government put you in a vocational training?— 
A. Yes, sir. 

Q. What kind of training did they give you?—A. Book¬ 
keeping and stenographic work. 

Qd. When did you enter that training, Mr. Cox?—A. 
What? 

Q. When did you enter that training?—A. Some time in 
T9, the spring of T9. 1919. 

Q. And how long do you recall that you continued in that 
training?—A. Well, I continued in there, only at times I 
couldn’t go; some months it would be ten days, and some it 
wouldn’t be that much, and some a little more. I couldn’t 
say exactly. 

Q. Why couldn’t you go?—A. Well, I was in such a condi¬ 
tion that I couldn’t travel. 

Q. Well, tell the jury just how you felt?—A. I was ner¬ 
vous and weak, and my chest bothered me (R. 48), and I 
just couldn’t walk. 

By the Court: 

Q. Did you complete the fifth grade?—A. Well, I couldn’t 
say that I did. 

Q. Well, do you know you didn’t go any further than the 
fifth grade?—A. Well, it vras the schools then, we had no 
grades when I went to school. 

Q. Well, they didn’t when I went, either, but you estimate 
the fifth grade, do you?—A. Well, that’s what the report 
shows when I took the examination in the army. 

Q. Yes. And with that sort of education they attempted to 
give you vocational training in bookkeeping and stenogra¬ 
phy? A. Yes, sir. 

The Court. Proceed. 
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By Mr. Dawson: 

i 

Q.: Did they give you accounting, too, Mr. Cox?—A. Yes, 
sir. I went to night school a while at Strayer’s for 
accountancy. 

Q. Who picked the courses out for you?—A. They were 
picked out by the Government officials; you know, tJjie ones 
that were in charge. 

Q. They told you what, kind of training you were to ijave?— 
A. Yes, sir. 

Q. Well, now, how long do you remember you were iiji train¬ 
ing, Mr. Cox? 1 —A. Well, I was in training from T9 up until 
the winter (R. 49) of 1922. 

Q. Did the Government pay you while you were ii| train¬ 
ing?—A. Yes, sir. 

Q. How much did they pay you?—A. Well, at first we got 
$95, and then they raised it to one thirty-five. 

Q. Were all the vocational training students paid the same 
as you were?—A. Yes, sir. 

Q. Was that for your maintenance and support during the 
time you were going to school? 1 —A. Yes, sir. That was for 
married men. The married men got ninety-five at first, and 
the single ones got, I think it was, eighty or eightyffive; I 
don’t know just exactly. 

Q. They were all paid alike?—A. Yes, sir. 

Q. Except whether they were married or single?—! a. Yes, 
sir. 

Q. Is that right?—A. Yes, sir. 

Q. Now, Mr. Cox, what did you do after you werej out of 
training?—A. Well- 

Q. Were you working?—A. Well, they took me out of 
school, said I wasn’t able to go to school and carry on the 
operation that they were giving me. 

Q. You didn’t complete your training, then?—A. No, sir; 
I did not (R. 50). 

Q. Well, then after they took you out of school where did 
you go?—A. I went back home. 

Q. What do you mean? Your home in Virginia?—A- Yes, 
sir. 
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Q. And how long did you stay there?-—A. Well, I was 
there—the second day I went out they said that I was able 
to work. 

Mr. Spell. I object to what they said, your Honor, and ask 
that that be stricken. That is hearsay. 

By the Court: 

Q. You say the second day what?—A. The second day I 
went back home; that is, after I went out of the hospital. 

Q. Who said you were able to work?—A. The doctors at 
Walter Reed Hospital. 

The Court. The Court won’t strike that out. Proceed. 

By Mr. Dawson: 

Q. Now, what did you do then? Did you go back to 
work?—A. I tried to work. I started up a ladder at home, 
to put a roof on a shed I had onto the house there. I got to 
the top of the ladder, and I fell off. 

Q. And do you know what happened to you after that?— 
A. The Public Health Center sent over after me, and they 
took me over and treated my leg. I turned my foot in; I 
didn’t break it. And they had to take and cut my shoe off 
of my foot, and turned it in, and I was on crutches for six 
weeks. 

By the Court: 

Q. Well, now, you say you fell off the ladder. I might 
(R. 51) fall off a ladder. Why did you fall off the ladder?— 
A. Well, it was my condition. 

Q. What was it?—A. My arms give away on me when I 
went up the ladder. 

The Court. Proceed. 

By Mr. Dawson: 

Q. Then what did you do after that, Mr. Cox?—A. They 
sent me back to Walter Reed Hospital. 

Q. And how long did you remain in Walter Reed Hos¬ 
pital?—A. I stayed in Walter Reed until December; I believe 
it was the 13th or 14th, some- 

Q. What year, Mr. Cox?—A. 1919. I mean 1922. 

Q. 1922?—A. Yes, sir. 



Q. Yes. And then after you got out of Walter Reed where 
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did you go?—A. I just went home and stayed there at hoi 

Q. And during all this period of time how were you feel¬ 
ing?—A. In a weak and nervous condition. 

Q. What else? Tell us about it.—A. Just nervoui and 
weak, couldn’t do anything. If I tried to do anything !l just 
give out. 

Q. Shortness of breath?—A. Yes, sir. 

Q. Or anything like that?—A. Yes, sir. 

Q. Now, after you got back from Walter Reed did y|ou go 
(R. 52) to work again or attempt to work again?—A. I didn’t 
until they said there was a vacancy on the mail rou^e for 
substitute carrier. 


By the Court: 

Q. Where?—A. In Arlington County. 

By Mr. Dawson: 

Q. And did you apply for the job yourself?—A. Wel(, they 
sent for me. I had applied for it before that: if they had a 
vacancy, to hold it for me. 

Q. And did you get that job?—A. Yes, sir. 

Q. Who was the Postmaster at that time?—A. Mrs. White. 
Mrs. Grace White. 

Q. Mrs. Grace White?—A. Yes, sir. 

Q. And was there later a Mrs. Groves that was Postmaster 
there?—A. Well, that’s the Mrs. Groves now. 

Q. Now, did you have to take any examination to g^t that 
job?—A. No, sir. 

Q. And who was the regular mail carrier during that period 
of time, if you know?—A. Mr. Sidney Harmon Smith, j 

Q. Now, Mr. Cox, did you ever substitute part of thfe time 
for Mr. Smith?—A. Yes, sir. 

Q. Tell the jury just about how many times you acted as 
(R. 53) substitute mail carrier over there.—A. Well, it wasn’t 
very much. It would run about 15 days to a month—a year. 
Something like that. 

Q. Well, were there times when you put in more time than 
that?—A. Yes, sir. At Christmastime I would help around 
the post office there and helped carry part of the route. 
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By the Court: 

Q. What year was that, sir?—A. That was from 1927 on 
until they closed the post office in Arlington. 

Q. And when was that?—A. To my recollection it’s around 
’36, was about nine years. 

By Mr. Dawson: 

Q. Did you go as a substitute mail carrier every time they 
called you?—A. Well, no, sir. 

Q. And who was your immediate superior while you were 
on that job?—A. Mrs. Grace White, Postmistress. 

Q. Why didn’t you go on every time they called you, Mr. 
Cox?—A. Well, I was sick- 

Mr. Spell (interposing). I object to that question, your 
Honor. 

A. (Continuing.) And couldn’t travel. 

The Court. How would you frame a question of that kind? 

Mr. Spell. Well, your Honor, there may be various rea¬ 
sons (R. 54) why he didn’t go. If he would say, “Did sick¬ 
ness prevent you from taking any of the assignments offered 
you?” why, I wouldn’t object to it- 

The Court. That would be leading. 

Mr. Spell. But there may be many reasons why he didn’t 
go. 

The Court. That would be a leading question. If you 
don’t object to it I presume counsel will ask it. 

Mr. Miller. Ask him the question. 

Mr. Dawson. I didn’t hear that. 

Mr. Miller. Did sickness cause you to not go when you 
were called? 

By Mr. Dawson : 

Q. Did sickness cause you not to go when you were called, 
Mr. Cox?—A. Yes, sir. 

Mr. Dawson. The question I had in mind, your Honor, was: 
How did you feel on those mornings that they called you to 
go on the mail route and you didn’t go? 

The Witness. I was weak and nervous, and I was afraid 
to drive my car. 
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By Mr. Dawson: . | 

Q. Now, Mr. Cox, tell the jury just how—when you at¬ 
tempted to work, what would happen to you.—A. Well, some¬ 
times that I’d get out and try to work, and I would have jto go 
and get some ammonia or something, so that I could jkeep 
agoing. 

Q. I want you to tell them just what-A. And then it 

would-(R. 55). 

Q. Were you hurt, if you did, and how you felt, in youriown 
language.—A. Well, I would have awful pains in my chest. 
I would be nervous and weak from trying to work, and]just 
couldn’t travel, just have to go and lay down. 

Q. But you tried to work?—A. Yes, sir; I tried to work. 

Q. Now, up to the present time, the time you take jthis 
substitute mail carrier’s job, what kind of work had you tjried 
to do?—A. At the present time? 

Q. No; I mean up to the time you took the substitute ijnail 
carrier’s job.—A. I hadn’t done anything except, well, I t^-ied 
to do little things around home. 

Q. Well, had you tried to take some other jobs? ^ad 
you?-—A. No. 

Q. You tried to do some other-A. No. Not at tjhat 

time; no, sir. 

Q. Now, how much did the Government pay you for this 
work as substitute mail carrier?—A. Well, it pays according 
to the mileage that you have on the route. Sometimes we got 
four and a half a day; that is, to furnish our own car and gas. 
And then towards the last we got around six and sometiilnes 
seven dollars. 

By the Court: 

Q. Well, now, when was about the last; sir?—A. Around 
’36 (R. 56). 

Q. Well, did I misunderstand you in saying that you worked 
also in ’27?—A. I carried the mail in ’27. I started in Jan¬ 
uary of ’27. 

Q. And how long did you continue?—A. Well, I continued 
up until ’36. 

313757—41-3 
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Mr. Miller. If your Honor please, I believe that probably 
counsel will stipulate the number of days each year. They 
have a record—certainly I don’t—of the time that he worked, 
the number of days per year. That might at this stage facil¬ 
itate matters. 

The Court. Can you reach an agreement? 

Mr. Spell. We have a person subpoenaed with the pay roll 
records. We intend to show that during our case. 

The Court. Well, if you can agree; that’s all. 

Mr. Miller. Well, I think you have a summary of that, 
don’t you? 

Mr. Spell. I don’t know whether the summary is complete 
or not. He has the original records, and he is familiar with 
them. 

Mr. Miller. Very well. 

Mr. Spell. And I think he can present them better than 
possibly I can. 

Mr. Miller. When will he be here? 

Mr. Spell. We will put him on during our case. 

Mr. Miller. Well, if he is coming down here, there is no 
question about the records. 

Mr. Dawson. We don’t dispute it, your Honor; this man’s 
work (R. 57). 

Mr. Miller. We don’t dispute the number of days. 

Mr. Dawson. It is so little, it didn’t amount to anything. 

Mr. Miller. I think the most it ran from about 12 to 63 
days a year. 

Mr. Dawson. Very well. 

The Court. Yes. 

By Mr. Dawson: 

Q. Now, Mr. Cox, in addition to the mail job, this substi¬ 
tute mail carrier, did you have any other work?—A. After 
that I tried to do painting.; I tried to do paperhanging. 

Q. And for whom?—A. Well, just different, only my friends 
around. 

Q. What do you mean? Near, in your neighborhood 
there?—A. Yes, sir. Around in the neighborhood and around. 
Sometimes I tried to get new houses to do too. 



33 


Q. Whom did you buy your paper from, if you can remjem- 
ber?—A. I bought the most of it from the Leader paper place 
on Seventh Street. 

I 

Q. And who is the proprietor of that?—A. Mr. Kaplan.! 

Q. Now, how many houses did you paper or attempt to 
paper?—A. Well, I couldn’t say exactly. I wouldn’t attempt 
i to, to try to number the ones and the time that I was there, 

but I didn’t do any of the work myself. 

Q. Well, what did you do? Did you hire some wprk 
done?—A. I put it out under other fellows to do the workj 

Q. And did you drive the truck that you used in connection 
with that job? (R. 58.)—A. No, sir; I did not. 

Q. Do you drive a car yourself?—A. Yes; I drive a car.! 

Q. Now, who worked for you while you were on this paper 
and painting job?—A. Well, Mr. Kaplan’s brother-in-ljaw 
worked for me for a while. 

Q. What is his name?—A. His name is Myers. 

, Q. Now, who else worked for you?—A. Well, there has 

been different ones, some that I don’t even know the namesj 

Q. Well, give me the names of-A. There is a Mr. Barnfett 

is one, and- 

Q. Did a Mr. Harris work for you?—A. Yes; a Mr. Haitis 
did painting. He is not a paperhanger. He is a painter. 

Q. And how much, Mr. Cox, did you earn on that class of 
. work?—A. Well, sometimes you make on those contracts a 

little bit. 

Q. What do you mean by “a little bit”?—A. Well- 

Q. Give an idea just about how much you made on them.t- 
A. Depend upon the contract. There were some of them 
they only ran a hundred dollars a house for papering arid 
* painting, but by the time you pay your labor you average 

maybe $10 on a house. 

Q. And how many houses do you think that you have had 
(R. 59) papered or painted while you made a profit of $10?4- 
A. Well, I imagine it would be around ten of them, something 
„ like that. 

Q. About ten houses?—A. Yes; about ten of those. 

Q. Well, how many have you papered and painted alto¬ 
gether?—A. Well, I- 
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Q. According to your best estimate. Your recollection, I 
mean.—A. I’ll say around about 20 or 25. 

Q. How much money have you made since you went into 
this paper and papering and painting business?—A. I hadn’t 
made anything; just a pastime more than anything else. 

Q. Yes. Now, since you left the job as assistant mail car¬ 
rier or substitute mail carrier there, what have you done, 
Mr. Cox?—A. What. 

Q. What work have you done?—A. I haven’t done any¬ 
thing myself. 

Q. Well, what do you do? How do you spend your days?— 
A. Well, I just go around and look after these things when I 
am able to go, or try to put a competent man on the place, 
some—on the jobs, and I go out and see about those and 
drive around like that to see how things are going on those 
jobs. 

Q. Well, that is only taking a part of your time. What 
else do you do?—A. Well, I hardly ever go anywhere unless 
to visit some (R. 60) of my friends, my sister, or someone 
around; things like that. 

Q. You stay at home, do you?—A. Most of the time. 

Q. W^ell, where are you in your home?—A. Well, most of 
the time I’m laying around in bed. 

Q. At the time you were examined right after discharge, 
for your heart disability, did the doctors make any recom¬ 
mendation as to whether you should work or not? 

Mr. Spell. I object to that, your Honor. 

The Witness. They asked me not to do anything. 

Mr. Spell. What they recommended. 

The Court. Overrule the objection. Proceed. 

The Witness. I was asked not to do anything. 

By Mr. Dawson: 

Q. When was that, Mr. Cox? 

Mr. Spell. I ask- 

The Witness. That was in 1919. 

By Mr. Dawson: 

Q. And those were the Government doctors that told you 
that?—A. Yes, sir. 
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Q. The time they took you out of vocational training did 
the Government doctors make any recommendation to you as 
part of your treatment? 

Mr. Spell. I object to that also on the ground of incom¬ 
petence, irrelevance, and immateriality. 

The Court. Objection overruled. Proceed. 

The Witness. I was told not—that I was—when I weni to 
Walter Reed Hospital I asked Dr. Crimmin, the doctor tjiat 
(R. 61) examined me and sent me to Walter Reed—I asked 
Dr. Crimmin to let me go back to school because I had| to 
have money to take care of my home with, and let me keep | on. 

He asked me what good was an educated corpse, is the 
very words that Dr. Crimmin spoke to me. 

By Mr. Dawson: 

Q. Now, Mr. Cox, during the past years that you have been 
at home, as far as your health is concerned have you followed 
the advice of your physicians and of the Governnient 
physicians?—A. I certainly have. 

Q. And what have you done in reference to that advice?J-A. 
I have tried to lay down and rest like they asked me to, and 
I haven’t abused myself any. 

Q. Did anybody give you any recommendation as to your 
treatment for your tuberculosis?—A. Well, the doctors did 
in 1919. 

Mr. Spell. I object to that on the grounds that the dobtor 
is the proper person to testify as to what recommendajtion 
he made. 

The Court. Objection overruled. 

Mr. Spell. It is hearsay on the plaintiff’s part. 

The Court. The objection is overruled. 

By Mr. Dawson : 

Q. That was a Government doctor?—A. Yes, sir. 

Q. Was it, Mr. Cox?—A. Yes, sir. 

Q. Well, what did he tell you about your- (R. 6$)— 

A. (Interposing.) And he wanted to send me to Arizona at 
first, and then he tried to send me to South Carolina to[ the 
camp, and I asked him to let me stay at home. 
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Q. Why did you ask him to let you stay home?—A. I 
told him I had lived in the country where I had plenty of 
fresh air and where I could have my own milk and my own 
eggs to do with at home. 

Q. And have you followed the advice?—A. I followed that 
advice until they won’t let me have anything like that around 
where I live now, because it’s too thickly settled. 

Q. What did you do as a result of what the doctor told you 
at that time?—A. Well, I laid around and rested at home. 

Q. Now, Mr. Cox, from the time in 1918 down to the present 
time have your disabilities been the same over that period 
of time?—A. Yes, sir. 

Q. Just tell us about them.—A. Yes. 

The Court. From what time? 

Mr. Dawson. From 1918 down to the present time. 

The Witness. Yes, sir. At times I feel fairly good and try 
to get out and do things, and I make myself worse by doing 
it. 

By Mr. Dawson: 

Q. Have you been suffering from—have you had the same 
feelings-A. (Interposing.) Yes, sir; I have (R. 63). 

Q. From that time down—now, just a minute until I get 
through, Mr. Cox, please—from 1918 down to the present 
time? Has it been the same feelings that you have had dur¬ 
ing all this period of time, or, in other words, the same dis¬ 
abilities?—A. Yes, sir. Same. 

Mr. Spell. I object. 

The Witness. Same thing. 

Mr. Spell. I object to the disabilities. He can testify- 

The Court. Well, what he means, of course, as far as he 
knows, he’s suffered with the same disability because he has 
felt just the same. That is what he evidently means. 

Mr. Dawson. Yes. 

Mr. Spell. If that is what counsel means, I don’t object 
to it. 

The Court. The jury understands. The jury knows he is 
not a doctor. The Court overrules the objection. 






By Mr. Dawson: 

Q. Just tell us about that.—A. Well, I felt the same Way: 
weak and nervous, and except in 1927 I got so I could speak 
above a whisper. 

Q. In other words, with that exception?*—A. And that is 
the only change that has been made in my condition since I 
left the base hospital at Camp Lee, Virginia. 

Q. Do you still have pains in your chest?—A. Yes, sirJ 

Q. Have you had those pains in your chest since 1918 down 
to the present time?—A. Yes sir; I have (R. 64). 

Q. Do you still have pains around your heart?—A. Yes, 
sir. 

Q. And have you had those pains around your heart from 
1918 every year?—A. I certainly have. 

Q. Down to the present time?'—A. Yes, sir. And I am so 
sore this morning that I can hardly sit up, this morning. 

Q. Now, have you been nervous since 1918 down to| the 
present time?—A. Yes, sir. 

Q. And is your condition the same in that regard, as far 
as you know, since 1918, every year down to the prejsent 
time?—A. Yes, sir. 

Mr. Spell. I object to these continual leading questions, 
your Honor. 

The Court. Of course the questions are leading, but when 
you want to object on the ground that a question is leading 
you have to make a specific statement of the ground of your 
objection. The Court sustains your objection to the last 
question, but the Court cannot strike out the answers to! the 
preceding questions, because there was no objection to them. 

Mr. Spell. I realize that, and I don’t want to pin down 
counsel too much, but he insists upon putting one leading 
question after another, and I ask that he not do so in | the 
future. | i 

Mr. Dawson. Well, I am just getting the facts in this case. 

The Court. The Court has ruled (R. 65). 

* * * * * | 

Q. Mr. Cox, during the time that you were employed jas a 
substitute mail carrier there, how many days did you average 
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a year?—A. Well, something like, about two weeks or maybe 
a month. 

Q. On the average of a month a year, do you think?—A. 
A year, something like that. 

Q. Will you please tell the Court and jury why you couldn’t 
do that work?—A. On account of my health. My condition 
was so that I was nervous, weak, and couldn’t get out to do 
anything. 

Q. Well, what would happen at the end of the day?—A. 
Well, I would be—when I had to carry mail I would be so 
broken down and all that I could hardly make it home. 

Q. Who knows about that, your condition during that 
period of time?—A. The postmaster. 

Q. What is her name? (R. 67)—A. Mrs. White it was at 
that- time. She married a Mr. Groves. 

Q. What is her name now?—A. Mrs. Groves. 

Q. Did you carry mail yourself or did you have an auto¬ 
mobile?—A. I had an automobile. 

Q. Did you have any help in connection with the delivery 
of your mail?—A. Sometimes, around Christmas time I had a 
boy to carry bundles and things for me. 

Q. Now, when that work terminated as substitute mail car¬ 
rier, did you apply to the Government or to anyone for any 
other job in the Post Office Department?—A. I did, when 
they were ready to close the post office at Ballston, I tried to 
carry mail, to be substitute to the new post office. 

Q. Who did you apply to?—A. I applied to Mr. Maurice 
Simpson and he turned me over to Mr. Walker. 

Q. What was their official position?—A. Well, they were 
getting everything ready for the new post office. All the men 
have to go before these two inspectors, Mr. Simpson and Mr. 
Walker. 

Q. Did you get the job?—A. No, sir; they turned me down 
on account of my heart. 

Q. Now, Mr. Cox, are you a married man?—A. I was; yes, 
sir. 

Q. Well, when and where were you married? (R. 6S.)— 
A. In Petersburg, Virginia, in 1915. 
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Q. What is the date?—A. December 22nd. j • 

Q. How many times have you been married?—A. Once. 

Q. Did you live with your wife?—A. Yes, sir. 

\Q. Until about what time?—A. Until 1926. 

Q. Have you lived with her since?—A. No, sir. 

Q. Have you been separated since 1926?—A. Since 1926. 

Q. Now, the time you left the service, did you have any 
property of any kind or cash in the bank?—A. I had cash 
in the bank and I bought some property. 

Q. How much money did you have in the bank?—A. j[ had 
about $1,800 when I came in the service. 

Q. Where did you get that money?—A. I made that before 
the war. 

Q. You had it when you came out of the service?—A.j Yes, 
sir. 

Q. Now, did you buy any property with the money?—A. 
Yes, sir. 

Q. What property?—A. I paid down on some property. 

Q. Where is the property?—A. In Arlington, Virginia. 

Q. Is that where you now live? (R. 69.)—A. The house 
that I live in now, yes, sir; it was, but I sold that to my father 
in 1925—1924 I believe it was. 

Q. For what reason did you sell it to your father?—A. [Well, 
I needed some cash money. 

Q. What did you need the money for?—A. Well, I needed 
some money for my affairs at home. On account of the 
new child was born. 

Q. You have a child?—A. Yes, sir. 

Q. Is it a boy or girl?—A. A girl. 

Q. When was she born?—A. She was born—let me stee, it 
was I think the 19th of November. 

Q. Now, do you have any source of income?—A. Nothing 
but what little compensation I get from the Government. 

Q. How much compensation do you draw?—A. My com¬ 
pensation calls for $50 a month. Twenty dollars of itj goes 
to take care of my child and my wife. 

Q. In other words, you got $30 yourself?—A. Yes, sir!; $30 
a month. 
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Q. Do you know why the Veterans' Bureau is paying you 
that compensation?—A. It is for lung trouble. 

Q. Now, in taking care of your health, during 1918 down 
to the present time, have you followed doctors’ orders?—A. 
Yes, sir. I found that if anything didn’t agree with me in 
any way or hurt me in any way I tried to refrain from (R. 70) 
using it or doing anything—I didn’t drink. I didn’t even 
smoke. I used to smoke and I quit smoking on account of 
it. I think that that gives me better breath and I could get 
about better. 

Q. Do you have shortness of breath?—A. Yes, sir. 

Q. Upon exertion?—A. Yes, sir. I can’t bend over or any¬ 
thing like that. If I do I feel like I am going on my head 
on account of dizziness. 

Q. How long has that condition existed?—A. Since 1918. 

Q. Every year?—A. Yes, sir. 

Q. Down to the present time?—A. Yes, sir. 

Q. Mr. Cox, when did you first know that you had a right 
to apply for and claim the insurance?—A. Around 1930. 

Q. Where did you find out about that?—A. It was one of 
my friends that lived in the neighborhood came to my door 
and he told me that he had filed a claim for his and he thought 
that I had the same thing. 

Q. What did you do?—A. Then I made arrangements with 
Mr. Miller to see about that for me. 

Q. Do you recall when you filed your claim with the Vet¬ 
erans’ Bureau?—A. What? 

Q. Do you recall when you filed your claim with the (R. 71) 
Veterans’ Bureau? Do you recall approximately the date 
when you filed the claim?—A. Somewhere around about 1930. 

Q. In the early part of the year or the latter part of the 
year?—A. I don’t know. I think it is the early part if I am 
not mistaken because I kept no record of this thing anyway. 

Q. Prior to this time, did you know that you had rights 
under your insurance contract?—A. No, sir; I didn’t. 

Q. Were you ever given a contract? Did the Veterans’ 
Bureau give you a policy?—A. I had a policy when—that is 
from the Army—the insurance from the Army. 
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Q. The only thing you got are the certificates that were 
issued during 1918?—A. And the receipts back from ithe in¬ 
surance. 

Q. Mr. Cox, do you recall how much premium you paid 
while you were in the Army?—A. I don’t know. It started 
something like about six-twenty and ended around something 
between seven and seven-twenty. I don’t know just exactly 
because my papers got misplaced. 

Q. You paid the premium from the date you signed your 
application until what time?—A. That was from the first 
part of 1918, as well as I can recollect, was when the insur¬ 
ance was issued in 1918, but that was taken out of my govern¬ 
ment pay while I was in the Service. 

Q. After you got out of the Service you still continued 
(R. 72) to pay your premium?—A. Yes. 

Q. How long did you continue to pay them?—A. Up until 
1927. 

Q. Did you pay each month?—A. Yes, sir; pajid each 
month, sometimes I would run a little short and h check 
would come back and then send another one as soon as I got it 
back. 

Mr. Dawson. I think that is all, your Honor. 

Cross-examination by Mr. Spell: 

Q. Mr. Cox, you were married December 22d, 1915, 
weren’t you?—A. Yes, sir. 

Q. Whom did you marry?—A. I married a Miss lyicClean 
from North Carolina, Judge McClean’s daughter. 

Q. You entered the service on September 18, 1917, at Char¬ 
lottesville, Virginia, didn’t you?—A. Yes, sir. 

Q. You did?—A. Yes, sir. 

Q. You were discharged from the service on June 1[7, 1918, 
at Camp Lee, Virginia?—A. Yes, sir. 

Q. Where did you go after you left the Service}?—A. I 
went back to Cedar Point where I was living at the time I 
was drafted into the Army. 

Q. On September 16, 1918, did you accept a position at 
Hopewell, Virginia? The du Pont Company? (R. 73.)—A. 
Yes, sir. 
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Q. What was your position there?—A. I was considered a 
foreman of the yards. 

Q. How much were you paid an hour, Mr. Cox?—A. I 
couldn’t say now for sure how much it was. 

Q. Was it 80 cents an hour?—A. I was paid when I went 
back in there a salary very similar. They raised me after I 
was in there and of course I worked overtime and we got time 
and a half for it. I couldn’t say just exactly how much it was. 

By the Court: 

Q. You testified this morning that it was 85 cents an 
hour.—A. Yes, I got 85 cents an hour part of the time. 

By Mr. Spell: 

Q. You ended your employment when the plant closed 
down, didn’t you?—A. They asked me to resign. 

Q. Did you resign?—A. Yes, sir; I certainly did. 

Q. Was it a written resignation?—A. No, sir; I just turned 
in my stuff that I had and left. 

Q. How soon thereafter did the plant close down?—A. I 
couldn’t tell you what date it closed dowm. 

Q. Was it three or four days later?—A. It was a month or 
two weeks. 

Q. On May 1st, 1919, you entered National Training, didn’t 
you? (R. 74.)—A. Some time around that time. 

Q. Your objective was to be an office assistant, was it not?— 
A. Yes. 

Q. Where did you receive that training?—A. Strayer’s Busi¬ 
ness College. 

Q. You also received training at the Stewart Business Col¬ 
lege?—A. No, sir ; I didn’t. 

Q. Is Strayer’s Business College located in Washington?— 
A. Yes; in the old Masonic Temple at Ninth and F Streets. 
I think they moved from there to Twelfth Street, next to the 
telephone exchange—or was it Thirteenth? I can’t say 
exactly. 

Q. You went in National Training for a period of four 
months?—A. Something like that. 

Q. Your last training was on August 31st, 1922, wasn’t 
it?—A. What? 
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Q. Your last training that you received was on August 31st, 
1922?—A. No, sir. I left training to go to Walter Reed Hos¬ 
pital, just as well as I could recall was—it was when the 
Knickerbocker Theatre fell in. 

Q. How long were you in Washington?—A. I lived in Wash¬ 
ington about four or five months. 

Q. When did you buy some property in Ballstbn, Vir¬ 
ginia?—A. In 1919, and then I bought another piece jin 1922, 
and I sold that to my father. 

Q. The piece that you bought in 1919, how maiiy acres 
was (R. 75) that?—A. Half an acre. 

Q. You cultivated the garden on that plot for a few years?— 
A. Yes. 

Q. You recently sold for a profit that land within ;the last 
year?—A. My mother did; I didn’t. I didn’t own 
over there any more. 

Q. When did you sell that land to your mother?—A. That 
land was sold to my mother when my wife and I separated. 

Q. I am talking about the plot on which you cultivated a 
garden.—A. That was sold to my mother at the same time 
that this was sold. At the time of my separation, i It was 
sold to my mother in 1927. 

Q. And some of that money went to your wife; I is that 
right?—A. No, sir. I gave her a house that we lived! in. It 
was $1,300 against that. I gave that to her. I had (another 
piece that I had tried to build on; she wouldn’t sign fio con¬ 
tract for me. I gave that to her. I owed $1,055 bn that 
besides the interest. 

Q. Mr. Cox, you kept chickens, hogs, and cows until re¬ 
cently on that plot?—A. No, sir; I haven’t. 

Q. When did you get rid of them?—A. I haven’t had any 
since my separation. The ones that (R. 76) were therb didn’t 
belong to me. 

Q. Didn’t you sell a cow to Mr. Pfleiger?—A. I sold Mr. 
Pfleiger a cow in 1926. 

Q. Do you mean to tell this jury that you haven’t; had a 
cow or chicken since 1926?—A. I didn’t say I didn’t have a 
cow or chicken since 1926. I said that I sold the last cow that 
I owned to Mr. Pfleiger in 1926. I had a cow of Mr. Pfleiger 
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and kept it about two years and a party that takes care of 
my home for me gave the lady a cow. I haven’t owned a 
cow since. 

Q. But the cow was on the premises until recently?—A. 
Yes, sir. 

Q. You benefited from the milk from the cow, didn’t you?— 
A. Yes, sir. 

Q. Did you have any fruit trees on the plot?—A. Maybe 
a couple of apple trees on that. 

Q. How many chickens do you raise on that?—A. I didn’t 
raise any more because I had to keep them very close to my 
house. 

Q. What is the size of your vegetable garden?—A. I never 
sold any vegetables. 

Q. How large is your vegetable garden?—A. Well, I would 
say maybe a quarter of an acre. I didn’t work it myself. 

Q. When did Mr. Chaser come to live with you?—A. About 
11 years ago. 

Q. Has he lived continuously with you since then?—A. 
Yes, sir. 

Q. Have you worked in this garden with Mr. Chaser? 
(R. 77.)—A. He worked it himself. 

Q. You helped him?—A. Very little that I have done in 
the garden because I can’t do it. 

Q. How much do you pay Mr. Chaser?—A. I don’t pay 
him anything. 

Q. Does he stay at your home?—A. He helps other people 
around there and he helps me and goes out and helps many 
other people. 

Q. Do you furnish his room and board?—A. Yes. 

Q. Do you give him spending money?—A. No, sir; I don’t. 

Q. Does he furnish his clothes?—A. Well, people give them 

to him because the boy can’t read or write (R. 78). 

***** 

Q. Mr. Cox, I believe you said you disposed of a house and 
lot in 1926. Since you have been on the stand, is your mem¬ 
ory refreshed to the extent that you now think that you sold 
that house to your father?—A. Yes, sir; I did. 



Q. Your father and not your mother?—A. I sold the house 
to my father. I had two pieces of property. 

Q. And you sold both to your father?—A. No, sir; jl sold 
the ground to my mother after my father’s death. 

Q. Before your father’s death, you sold the house?—A. Yes, 
sir. 


Q. Has that estate been divided? (R. 85.)—A. No, jsir; it 
has not. 

Q. You have an interest in it?—A. Nothing has bden di¬ 
vided among the children. 

Q. Have you an interest in that home right now?—A. Yes, 
sir. 

Q. Do you pay the taxes on the property?—A. I help my 
mother with them whenever I have anything. My ipother 
helps take care of me. 

Q. You don’t pay any rent, in other words?—A. Njo, sir; 
I don’t pay any rent. My mother supplies me with money 
sometimes if I need it. 

Q. Does your mother live with you?—A. She stayp with 
me part of the time and part of the time with my sistler and 
with my brother part of the time. 

Q. How old is your mother?'—A. My mother is 74 years 
old. 

Q. What other property does she have besides this house 
and lot? 

Mr. Dawson. That is objected to. 

The Court. I don’t know that it is objectionable. There 
has been a lot of talk about property in this case and it may 
be relevant. 

The Witness. My mother owns a farm that my father had 
in Albemarle County, Virginia—a little over 200 acres.! 

The Court. Unless that leads up to something else, the 
Court thinks that that should be stricken out because lit has 
no bearing upon the case. 

Mr. Spell. Well, that is all right. 

The Court. Strike out that testimony, Mr. Reporter (R. 

86 ). 
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By Mr. Spell: 

Q. On December 3rd, 1924, your wife gave birth to a 
child?—A. Yes, sir. 

Q. That child died on July 23rd, 1926; didn’t it?—A. Yes, 
sir. 

Q. She gave birth to a second child on November 19, 
1925?—A. That child is living. 

Q. With your wife?—A. Yes, sir. 

Q. You separated from your wife in June 1926, didn’t 
you?—A. Well- 

Q. Or thereabouts?—A. Thereabouts, but it was before 
that. 

Q. It was in 1926?—A. I never left home until after my 
father’s death. I stayed there up until December. My 
father was buried December 13th. 

Q. You don’t have a divorce from your wife, do you?—A. 
No, sir. 

Q. Do you contribute to her support? 1 —A. Twenty dollars 
is sent to her every month from the Government, from my 
compensation. 

Q. What other support do you give her?—A. She has a job 
of her own at the Veterans’ Bureau on my disability. 

Q. Have you contributed anything other than the compen¬ 
sation? (R. 87.)—A. No, sir. I gave her a home when I 
left. 

By the Court: 

Q. You say she holds a job on your disability?—A. Yes, 
sir. 

Q. What do you mean?—A. She got in the Veterans’ Bureau 
upon my disability. Senator Lyon from North Carolina got 
her job back. She lost her job on account of being married 
and Senator Lyon her mother partly raised, so Senator Lyon 
got the job back at the Veterans’ Bureau on my disability. 

By the Court: 

Q. What does she get?—A. The last account that I heard 
she had $1,800 but I understand that she has got a higher 
rating now in the Veterans’ Bureau. She went back to school 
and studied some more. 
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By Mr. Spell: 

Q. Mr. Cox, you have a housekeeper, don’t you?— A- No, 
sir; I don’t. 

7 ! 

Q. What position does Mae Clem have in your household?— 

A. She helps my mother. My mother stays there with me 
part of the time. 

Q. How much time does your mother stay there?—-A. 
About a third of the year and sometimes more. 

Q. Does Miss Mae Clem stay there continuously?—4- Yes, 
sir. 

Q. While your mother is away?—A. Yes, sir. 

Q. How long has she been in the house?—A. Abofit ten 
years (R. 88). 

Q. How much do you pay her a week?—A. What? 

Q. Do you furnish her board and room?—A. She piakes 
her own board and room because she has her two nephews 
with her. 

Q. They board with you and pay her?—A. Yes, sir. 

Q. They live in the house?—A. Yes, sir. 

Q. You also have an adopted daughter with you?-i-A. I 
haven’t adopted any. 

Q. There is an infant living with you?—A. Yes. 

Q. How long has she been there?—A. She has been! there 
for—ever since she was a year old; before she was a year pld. 

Q. How long ago?—A. She is six years old now’; 'about 
five years. I would say about five. 

Q. She is dependent upon you for support, isn’t ^he?— 
A. No, sir. 

Q. Then where does she get her support?—A. Froid Miss 
Clem. 

Q. Miss Clem doesn’t work outside of your homei?—A. 
Well, she makes a living there. 

Q. In your home?—A. Her nephews look after her. 

Q. Other than that she doesn’t have any means of 
does she. (R. 89.)—A. No, sir. 

Q. There is another young man there. What is his jname 
who is living with you?—A. Several lives there. 

373737 — 41——4 
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Q. Mr. Chaser, how long has he been with you?—A. About 
11 years. 

Q. Do you furnish his room and board?—Yes, sir. 

By the Court: 

Q. What is that? 

Mr. Spell. Mr. Chaser. 

The Witness. He does work for me—different things I have 
to do that I can’t leave and do. 

Q. I think you said you don’t pay him a salary?—A. I 
don’t. 

Q. Well, dosen’t he operate your truck, Mr. Cox?—A. He 
takes the truck out occasionally. 

Q. Doesn’t he drive it at your instruction?—A. I never 
bothered. 

Q. Who pays for the gas bill for your truck?—A. Well, 
whatever comes in—what the truck does pays it. 

Q. The surplus is paid over to you, isn’t it?—A. Yes. 

By the Court: 

Q. What? 

Mr. Spell. He said he pays the gas out of what the truck 
would bring in and the surplus was paid to him. 

The Witness. Yes. 

By Mr. Spell (R. 90): 

Q. How much do you average a month on the truck?— 
A. Maybe fifteen or twenty dollars. 

Q. You hauled brush from the land that was being cleared 
off and things of that nature?—A. Sometimes, that is, when¬ 
ever people called in and wanted something like that. 

Q. You also deliver coal, don’t you?—A. No, sir. He de¬ 
livered a little coal a few weeks ago to a man in the neigh¬ 
borhood that asked him to come over and take the coal. 

Q. Who bought the license for that truck?—A. They are 
bought in my name. 

Q. Since when have you bought the license for the truck? 
How long have you had the truck?—A. For quite a while. I 
couldn’t say how long. 

Q. In other words you have owned the truck since 1926, 
haven’t you?—A. I guess it has been. 
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Q. Have you bought the license for the truck?—A. Yds. 

Q. In your own name?—A. Yes, sir. 

Q. On August 23d, 1926, you purchased your first truck, 
didn’t you?—A. What? 

Q. On August 23d, 1926, you purchased your first ^ruck, 
didn’t you?—A. Somewhere along that time. 

Q. From whom did you buy that truck? (R. 91.j)—A. 
Arlington Motor Company. 

Q. How much did you pay for it?—A. I don’t know e 
now. Somewhere around eight or nine hundred dollars.; 

Q. What kind of truck was it?—A. A Ford truck. 

Q. Did you buy it new?—A. Yes. 

Q. What capacity was it?—A. A ton. 

Q. A ton truck?—A. Yes, sir. 

Q. How long did you keep that particular truck, Mr. Cbx?— 
A. I kept it up until about three years ago. 

Q. Who did you sell it to?—A. I traded it in for 4 new 
truck. 

Q. That was in April 1937?—A. I don’t know just w^ien it 
was—1932. I said it was a 1932 B. B. used truck. 

Q. It was a Ford truck?—A. Yes. 

Q. What capacity was it?—A. A ton and a half. 

Q. Who did you buy that truck from?—A. Aero I Auto 
Company. 

Q. You bought the license on that truck since then, haven’t 
you?—A. Yes, sir. 

Q. You traded your first truck in. Now, how much differ¬ 
ence did you have to pay? (R. 92.)—A. It was twcj) and 
something, I think it was. I am not sure. I won’t spy for 
sure. 

Q. Have you paid that amount?—A. That amount has 
been paid; yes, sir. 

Q. Did you ever do any hauling for Mr. Lawrencie W. 
Douglas, an attorney at Clarendon?—A. Mr. Douglas had 
the truck up there to get a little wood. 

Q. You drove the truck yourself on that particular jpb?— 
A. No, sir; I didn’t. 
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Q. Did you move some logs on that occasion?—A. It was 
some wood. I always have had someone else to drive. I 
have never drove. 

Q. Who drove it before Mr. Chaser came with you?—A. 
Mr. Post. It was bought for him in the first place. He is 
dead and gone now. 

Mr. Spell. May this please be marked “Government Ex¬ 
hibit 1” for identification? 

(Document produced by Mr. Spell was marked “Govern¬ 
ment Exhibit 1” for identification.) 

By Mr. Spell: 

Q. Mr. Cox, I hand you a document marked “Government 
Exhibit 1” for identification, and ask you if you can identify 
that as your signature.—A. Yes, sir. 

Q. Mr. Cox, when did you buy your first passenger auto¬ 
mobile?—A. I don’t know exactly (R. 93). 

Q. Your first passenger automobile was a 1929 Chevrolet 
coach, wasn’t it?—A. I can’t recall it. 

Q. What year did you buy your first automobile in?—A. 
I have had several. I can’t recall just what year that I got 
it in. 

Q. You traded that in, this 1929 Chevrolet coach, on a 1931 
Chevrolet coach, didn’t you?—A. Yes, sir. 

Q. You made that trade on April 10, 1931, with the Stohl- 
man Chevrolet, Incorporated, 3311 M Street Northwest, 
Washington, D. C., didn’t you?'—A. Yes, sir. 

Q. How much did you get on the trade-in for the 1929 
Chevrolet coach?—A. I can’t recall it. 

Q. Do you recall how much cash you put up?—A. No, sir; 

I didn’t put up any. 

Q. This 1931 Chevrolet coach cost you $743, didn’t it?—A. 

I don’t know what it cost me. 

Q. That is about right?—A. I couldn’t say for sure because 
I have no paper to show it. 

Q. It was a new car, wasn’t it?'—A. Yes, sir. 

Q. You got a trade-in allowance of $140 on the 1929 Chev¬ 
rolet coach?—A. I couldn’t tell you now to save my life. 
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Q. And the remaining $503 was financed in some notes (R. 
94) through the General Motors Acceptance Corporation?— 
A. Yes. 

Q. You paid off those notes, didn’t you?—A. Yes, sin 

Q. When you sold that car, Mr. Cox, that 1931 Chevrolet 
coach, how much did you receive?—A. I couldn’t recall jit. 

Q. In June 1935 you purchased a Chevrolet club sedan, 
didn’t you?*—A. What time? 

Q. In June 1935.—A. I don’t just exactly know what I time 
it was, but I guess the record would show it. 

Q. You don’t deny that, do you?—A. No, sir. 

Q. You bought the license for that car for every year jsince 
1935 up to and including 1938, didn’t you?—A. That iS the 
only way I had to travel because my legs would give in^ 

Q. How much did you pay for that car?—A. Which onje? 

Q. The 1934 Chevrolet club sedan.—A. I couldn’t say it 
now. It was between four and five hundred dollars. 

Q. To whom did you pay that money?'—A. Stohlman.j 

Q. Have you paid the entire amount?—A. I think so. I 
haven’t heard any complaints from them. 

Q. In June 1939 you disposed of that car, didn’t you? 
(R. 95)—A. I don’t know just what time it was. 

Q. To whom did you sell it, Mr. Cox?—A. I can’t rfecall 
his name. Marcy, I believe it was. 

Q. How much did you get for it?—A. I don’t know exactly 
now. 

Q. Well, your best judgment.—A. One hundred—something 
like that as far as I know now. I don’t know just the dollar 
that was put in. 

Q. You were paid cash for it?—A. No, sir. 

Q. Has the full amount been paid to you for that cajr?— 
A. It was traded in on another used car. 

Q. With whom did you trade that?—A. I told you. Marcy 
Motor Company. 

Q. What kind of car did you get in on the trade-in?— 
A. A 1937 Chrysler. 

Q. How much money did you pay for it?—A. I don’t know 
exactly now, because I don’t try to carry those things in! my 
mind. 


i 
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Q. Did you move some logs on that occasion?—A. It was 
some wood. I always have had someone else to drive. I 
have never drove. 

Q. Who drove it before Mr. Chaser came with you?—A. 
Mr. Post. It was bought for him in the first place. He is 
dead and gone now. 

Mr. Spell. May this please be marked “Government Ex¬ 
hibit 1” for identification? 

(Document produced by Mr. Spell was marked “Govern¬ 
ment Exhibit 1” for identification.) 

By Mr. Spell: 

Q. Mr. Cox, I hand you a document marked “Government 
Exhibit 1” for identification, and ask you if you can identify 
that as your signature.—A. Yes, sir. 

Q. Mr. Cox, when did you buy your first passenger auto¬ 
mobile?—A. I don’t know exactly (R. 93). 

Q. Your first passenger automobile was a 1929 Chevrolet 
coach, wasn’t it?—A. I can’t recall it. 

Q. What year did you buy your first automobile in?—A. 

I have had several. I can’t recall just what year that I got 
it in. 

Q. You traded that in, this 1929 Chevrolet coach, on a 1931 
Chevrolet coach, didn’t you?—A. Yes, sir. 

Q. You made that trade on April 10, 1931, with the Stohl- 
man Chevrolet, Incorporated, 3311 M Street Northwest, 
Washington, D. C., didn’t you? 1 —A. Yes, sir. 

Q. How much did you get on the trade-in for the 1929 
Chevrolet coach?—A. I can’t recall it. 

Q. Do you recall how much cash you put up?—A. No, sir; 

I didn’t put up any. 

Q. This 1931 Chevrolet coach cost you $743, didn’t it?—A. 

I don’t know what it cost me. 

Q. That is about right?—A. I couldn’t say for sure because 
I have no paper to show it. 

Q. It was a new car, wasn’t it? 1 —A. Yes, sir. 

Q. You got a trade-in allowance of $140 on the 1929 Chev¬ 
rolet coach?—A. I couldn’t tell you now to save my life. 
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Q. And the remaining $503 was financed in some note? (R. 
94) through the General Motors Acceptance Corporatiojn?— 
A. Yes. 

Q. You paid off those notes, didn’t you?—A. Yes, sir; 

Q. When you sold that car, Mr. Cox, that 1931 Chevrolet 
coach, how much did you receive?—A. I couldn’t recall it. 

Q. In June 1935 you purchased a Chevrolet club sedan, 
didn’t you?'—A. What time? 

Q. In June 1935.—A. I don’t just exactly know what time 
it was, but I guess the record would show it. 

Q. You don’t deny that, do you?—A. No, sir. 

Q. You bought the license for that car for every year since 
1935 up to and including 1938, didn’t you?—A. That is) the 
only way I had to travel because my legs would give in. j 

Q. How much did you pay for that car?—A. Which one? 

Q. The 1934 Chevrolet club sedan.—A. I couldn’t say it 
now. It was between four and five hundred dollars. 

Q. To whom did you pay that money?—A. Stohlman. I 

Q. Have you paid the entire amount?—A. I think sol I 
haven’t heard any complaints from them. 

Q. In June 1939 you disposed of that car, didn’t you? 
(R. 95)—A. I don’t know just what time it was. 

Q. To whom did you sell it, Mr. Cox?—A. I can’t rejcall 
his name. Marcy, I believe it was. 

Q. How much did you get for it?—A. I don’t know exactly 
now. 

Q. Well, your best judgment.—A. One hundred—something 
like that as far as I know now. I don’t know just the dollar 
that was put in. 

Q. You were paid cash for it?—A. No, sir. 

Q. Has the full amount been paid to you for that car?— 
A. It was traded in on another used car. 

Q. With whom did you trade that?—A. I told you. Matey 
Motor Company. 

Q. What kind of car did you get in on the trade-in?— 
A. A 1937 Chrysler. 

Q. How much money did you pay for it?—A. I don’t kn^>w 
exactly now*, because I don’t try to carry those things in my 
mind. 
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Q. I ask you if the difference was $518.40?—A. I couldn’t 
say for sure. 

Q. I ask you if you didn’t get an account from the National 
Bond & Investment Company of Washington.—A. I couldn’t 
tell you how much it was. 

Q. Did you borrow some money from the National Bond 
& Investment Company?—A. It was turned over to the Na¬ 
tional Bond & Investment Company. 

Q. You were to pay that back in monthly payments of 
$28.80 (R. 96) weren’t you?—A. Something like that. 

Q. How much do you owe on the car now?—A. I couldn’t 
tell you. I am back a little bit on it. I couldn’t say just 
exactly. 

Q. You don’t owe over $90 on it?—A. I haven’t figured 
it out. 

Q. It is less than $100, isn’t it?—A. I couldn’t say because 
when the last payment is made you get your title sent in 
to you. 

Q. You have a title from the State of Virginia on that 
car?—A. Yes. 

Q. You bought a license for it, also, didn’t you?—A. Yes. 

Q. Mr. Cox, how many years have you driven an automo¬ 
bile?—A. I have driven an automobile since 1911. 

Q. How many miles do you average driving each year?— 
A. I couldn’t say. 

Q. Well, your best estimate.—A. I couldn’t tell you to save 
my life. 

Q. Do you refuse to estimate it?—A. I don’t know just 
what it would be. 

Q. Well, your best estimate if you can give it.—A. I don’t 
know—it was around—some years it would be more than 
others, 5,000 or more. 

Q. How many?—A. Five thousand or more. 

Q. Would you make just short trips or long trips? (R. 
97)—A. I never made any long trips unless somebody else 
goes along to drive. 

Q. What is the longest trip you have ever made?—A. The 
longest trip I have ever made was to Florida. 

Q. From Arlington to what point in Florida?—A. Miami. 
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Q. When did you make that trip, Mr. Cox?—A. I don’t 
know whether it was three or four years ago. 

By the Court: 

Q. Did you drive yourself?—A. Part of the way. 

By Mr. Spell: 

Q. You drove Mr. and Mrs. Robert Pickett?—A. I went 
# | 
down with Mr. and Mrs. Pickett. 

Q. You went down to drive them?—A. No, I didn’t go 
down to drive them. 

Q. They took you to drive their car from Arlington dbwn to 
Miami?—A. To Miami, Florida. Mr. Pickett took me! along. 
He said I had been so nice to him that he wanted me to go 
to Florida with him. He wanted me to go this year but I 
couldn’t go because of my health and my heart trouble.! 

Q. How much of the way did you drive?—A. Part of it. 

Q. Most of it?—A. Well, I guess you would say mosf of it. 

Q. How much time did it take you to get from Arlington to 
Miami, Florida?—A. Around 36 (R. 98). 

Mr. Spell. May I please have these marked “No. 2, and 
4” for identification? i 

(Documents produced by Mr. Spell were marked “Govern¬ 
ment Exhibits 2, 3, and 4” for identification.) 

By Mr. Spell: 

Q. I hand you documents marked Government Exhibit 2 
for identification and ask you if you can identify your signature 
on it?—A. That is mine. 

Q. That is your signature which appears on Government 
Exhibit 2 for identification?—A. Yes, sir. | 

Q. I hand you document marked Government Exhibit! 3 for 
identification and ask you if you can identify your Signa¬ 
ture?—A. Yes, sir; that is mine. 1 

Q. I also hand you document marked Government Exhibit 
No. 4 for identification and ask you if you can identify 1 your 
signature.—A. Yes, sir; that is it. i 

Q. I ask you, Mr. Cox, if the handwriting and the filling in 
of this form is in your own handwriting. You filled that out, 
didn’t you?—A. Yes, sir. 
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Q. You are referring to Government Exhibit No. 3 for iden¬ 
tification?—A. Yes, sir (R. 99). 

Q. I hand you Government Exhibit No. 2 for identification 
and ask you if that isn’t also in your handwriting?—A. Yes; 
that is mine. 

Q. And Government Exhibit No. 4 for identification—I ask 
you if that also is in your handwriting.—A. Yes, sir. 

Q. It is?—A. Yes, sir. 

Mr. Dawson, is counsel offering them at this time? I 
would like to look at them before they are offered. 

Mr. Spell. No, I am not offering them yet. 

By Mr. Spell: 

Q. In answer to a question in your application for a driv¬ 
er’s license, didn’t you state, didn’t you put beside the ques¬ 
tion: “Have you any physical or mental disability?” the 
answer in your own handwriting, “No”? 

Mr. Dawson. Just a minute. These exhibits speak for 
themselves. 

Mr. Spell. I will offer them in evidence later. I will with¬ 
draw that, if your Honor please. 

The Court. It wouldn’t be proper cross-examination, any¬ 
way. 

Mr. Spell. Yes, I withdraw that, if your Honor please. 

By Mr. Spell: 

Q. Mr. Cox, did you begin working as a substitute mail 
carrier in the post office at Ballston, Virginia, as early as 
1923?—A. No, sir. 

Q. When did you start working there, Mr. Cox? (R. 
100)—A. 1927. January, 1927. 

By the Court: 

Q. Where was that? 

Mr. Spell. Ballston, Virginia, post office. 

By Mr. Spell: 

Q. In acting as substitute mail carrier, you took over the 
route when the regular carrier was sick or on vacation, is that 
correct?—A. When I was able to, yes, sir. 
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Q. How long was the route?—A. Sometimes it was 22 and 
up to 35 miles; 34, 35; I don’t know just exactly. 

Q. Did you drive your own car in this work?—A. part of 
the time. 

Q. Well, how much of the time did you drive your own 
car?—A. Well, about a little more than two-thirds of it, I 
guess. 

Q. Whose car did you use when you didn’t drive your 
own?—A. I had somebody else to drive if mine was broken 
or anything like that. 

Q. You drove your own while your car was in operation?— 
A. Yes, sir, unless I was too bad off I had to take a j young 
fellow and- 

Mr. Spell. That is enough. 

The Court. No, he can answer your question fully.J 

The Witness. Several times I had to get somebody pise to 
drive for me so I could finish the mail route on several occa¬ 
sions. 

By Mr. Spell (R. 101): 

Q. How many times did that happen a year?—A. I only 
carried the mail about a month a year. 

Q. Who did you have to help you on those times?—A. 
Anybody that I could pick up that could drive a car. 

Q. Did you have those parties to testify in this co]urt?— 
A. I couldn’t tell, really, I couldn’t find them; some of them 
are gone, some of them are dead. 

Q. Can you give the names of those persons so thjat we 
may subpoena them into court here?—A. One was Mr. Smith. 

Q. What is his name?—A. Oscar L. Smith. 

Q. Where does he live?—A. Camden, Tennessee. His used 
to, I am not sure, but I believe he is dead. 

Q. How many times did Mr. Smith drive you?—j&. On 
several occasions. 

Q. Who else drove you when you weren’t able to complete 
the route?—A. Miss Lawson, who used to board at home. 

Q. What is her given name?—A. Nellie Lawson. 

Q. Where does she live?—A. I couldn’t tell you. 


i 



56 


Q. How many times did she drive?—A. She was with me 
on several occasions. 

Q. Who else drove you?—A. That is about all. There was 
a boy that used to go with me but he got killed in Washing¬ 
ton. His name is Charles (R. 102) Rose. 

Q. He didn’t go with you much, did he?—A. Yes, he did. 

Q. How many times did he go with you?—A. His uncle 
boarded with me and he stayed with his uncle. 

Q. How many times did he go with you?—A. A dozen 
times or more. I didn’t say he drove all the time, but he 
delivered the mail and stuff. 

Q. Anybody else?—A. That is about all, I think. 

Q. What time would you report for work, Mr. Cox, in the 
day?—A. Around eight o’clock in the morning. Seven-thirty 
to eight. 

Q. I beg your pardon.—A. Seven-thirty to eight, some¬ 
thing like that. 

Q. How long were you on duty?—A. Sometimes I was on 
duty up until five and six o’clock. 

Q. You also worked during the Christmas rushes begin¬ 
ning in 1927, didn’t you?—A. Yes, sir. 

Q. How many days a year would you work during the 
rushes?—A. I worked about six days. Sometimes I was too 
sick to even sit up to hardly carry the mail but I had to 
carry it anyway. 

Q. You didn’t use the car in that work?—A. Yes, sir. 

Q. Did you drive it yourself? (R. 103.)—A. Part of the 
time. 

Q. Some of these parties drove your car on these occasions 
at times?—A. Yes, sir. 

Q. How much were you paid, Mr. Cox, per day?—A. Well, 
I was paid anywhere from four dollars. Christmas rush I 
only got $30 for carrying the mail. 

Q. You also were given allowance for your car?—A. No, 
sir. 

Q. They didn’t give you anything for your car?—A. No. 

Q. Are you sure of that?—A. Yes, sir. If they did they 
owe it to me. I never did get it. 


Q. Your route was discontinued when they combined the 
post office in Arlington County with the Ballston Post! Office 
in June, 1936?—A. Yes. 

Q. Now, they have a city delivery, don’t they?—A. Yes. 

Q. And the route you carried on has been discontinued?— 
A. The rural route has been done away with entirely in 
Arlington County. 

Q. Did you ever work in a store, Mr. Cox?—A. I have 
helped a little around, just a friendly help because jl was 
raised in a store. 

Q. Who have you worked for?—A. I used to do a few 
little things for Mr. Pfleiger because he couldn’t get!down. 
He was 13 miles away, he lived (R. 104) from the stoij'e. 

Q. When did you start working for him?—A. I never 
worked for him. 

Q. Did you start working in February 1930?—A. No, sir. 

Q. To refresh your memory, didn’t you start working in 
February 1930 for Mr. Pfleiger at his market on M Street?— 
A. I never received any money from Mr. Pfleiger for working 
for him. 

Q. Did you receive any groceries?—A. Yes, sir, groceries 
and things like that. 

Q. What did you do for him?—A. I used to go to the! bank, 
take his money to the bank and things of that kind fir him 
when he couldn’t get out of the store, because I was a friend 
of his. 

Q. How many days a week did you work for him?]—A. I 
never worked for him. 

Q. You were there Fridays and Saturdays?—A. Sometimes 
when I was able to, I was. 

Q. What did you do besides going to the bank fbr Mr. 
Pfleiger?—A. I ran little errands for him. 

Q. Did you ever wait on the trade?—A. Yes, sometimes. 
That was my trade before when I was a growing boy. 

Q. Did you clean out the floors?—A. No, sir; I didn’t. 

Q. Did you help arrange his stock?—A. No, sir; I didn’t 
(R. 105). ’ 
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Q. What time would you come to work in the morning, Mr. 
Cox?—A. I never went to work early. 

Q. What time?—A. I never worked for him. 

Q. What time?—A. Well, around sometime eight o’clock 
I would get over; I stayed around there for him or whenever 
he called me up to go to the store and open it for him. 

Q. You opened up for him around eight o’clock.—A. Some¬ 
times. 

Q. Fridays and Saturdays? 1 —A. No, sir; his brother opened 
the store. 

Q. Mr. Cox, you opened the store for him on Fridays and 
Saturdays and received five dollars for that service. Isn’t 
that a fact? You took it out in trade; isn’t that right?—A. 
No, sir. 

Q. How long w’ere you connected with Mr. Pfleiger?—A. 
I have known Mr. Pfleiger about 18 years. 

Q. I mean in the store.—A. I wasn’t in the store, I wasn’t 
working. 

Q. You had taken the money from the store to the bank? 1 — 
A. Sure, I took the money there just through a friendly act. 

Q. Did he give you anything?—A. Just whatever he seen 
fit to hand me for it. 

Q. Did he give you five dollars for your week-end work on 
Friday and Saturday? (R. 106.)—A. No, sir. 

Q. Didn’t he pay you five dollars for the week-end work 
during February 1930 to July 1935?—A. Not as I know of. 

Q. Didn’t you get the equivalent in groceries? 1 —A. It is 
news to me if I did. 

Q. Didn’t he sell you groceries at a discount?—A. No, sir; 
he didn’t. If I wanted anything from Mr. Pfleiger I would 
get it from him. I didn’t have to ask him for anything. He 
would give it to me if I wanted it. 

Q. What did you do in return for it?—A. I would go to the 
bank and different things, and he would just give me stuff, 
anything that I could use. 

Q. Would you go to the bank every week-end?—A. Every 
week. 


Q. In return for going to the bank for him on Fridays and 
Saturdays during this period he gave you groceries?-— A. He 
gave me groceries at different times. 

Mr. Dawson. I object. He has asked the same question 
a dozen times. 

The Court. The court doesn’t think he has gone beyond the 
legitimate scope of the cross-examination. Proceed, gentle¬ 
men. 

The Witness. I have never worked for anyone. 


By Mr. Spell: 

Q. In other words, you worked at that store as What is 
known as an extra during the week-ends, didn’t you?— A. No, 
sir. 

Q. There is no question about that. You say yoq took 
(R. 107) the money from the store to the bank for Mr. Iffleiger 
on Friday and Saturday?—A. I didn’t say on Friday and 
Saturday. 

Q. When, Mr. Cox?—A. During the week whenever he 
called me up and asked me to come over and take it for 
him. It would be at different times. 

Q. Did that take place continuously from February 1930 
to July 3rd, 1935?*—A. I have been a friend of Mr. Pfleiger. 

Q. Answer my question, please. 

The Court. What is the question? Answer the qujestion. 
If Mr. Spell doesn’t think your answer responsive, hje may 
move to strike it out. Proceed. 

Mr. Spell. Will the reporter please read the last question? 

(The last question, as above recorded, was read by the 
reporter.) 

The Witness. I would do anything that Mr. Pfleiger asked 
me. He called me up and asked me if I could take edre and 
go out for him. He would ask me to come to the store and 
stay and watch the men around the place or watch after! things 
for him. 


By Mr. Spell: 

Q. These errands that you ran for Mr. Pfleiger, did they 
occur more often on Friday and Saturday?—A. No, j sir; it 
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may have been Monday, Tuesday, or Wednesday, or any other 
time that he called me up to do anything. He called me up 
on one occasion and I went over there and took care (R. 108) 
of the place. I had to get some medicine for him- 

Q. Between February 1930 and July 1935 did he made a 
regular practice of paying you in goods each week-end during 
that period of time?—A. I can’t recollect anything like that. 

Q. Each week-end he gave you some goods; is that right, 
during this period of time?—A. Not all the time, no, be¬ 
cause I wasn’t in there all the time around the place there. 

Q. Mr. Cox, when did you start your paper and painting 
business?—A. I started painting about—papering and a few 
little things around about 1927 or 1928, as well as I can 
recollect because some of my friends asked me to supervise 
those things. 

Q. What was your first job?—A. I couldn’t tell you. 

Q. How many jobs did you have in 1927?—A. I couldn’t 
tell you. 

Q. Well, your best estimate?—A. I couldn’t say. 

Q. Did you have as many as a dozen?—A. I don’t know. 

Q. Did you have as many as six?—A. It might have been, 
I couldn’t say for sure. 

Q. Do you know how much you made on those jobs in 
1927?—A. Sometimes I didn’t make anything from them. 

Q. How many jobs did you have in 1928?—A. It was so few 
I never kept any record of anything. 

Q. Did you do any advertising for business?—A. I put out 
a few cards (R. 109). 

Q. Did you have a sign on your truck?—A. No, sir, I didn’t. 

Q. How many jobs did you have in 1929?—A. I couldn’t 
say. 

Q. Did you have as many as a dozen?—A. I couldn’t say 
for sure. 

Q. Two dozen?—A. I couldn’t say. 

Q. What is your best judgment?—A. I wouldn’t like to say. 

Q. But you do know that in 1929 you were holding your¬ 
self out as a paperhanger and painter?—A. I had to make a 
living somewhere. I tried to get a few days because there 


wouldn’t be anything for me except what my poor mother 
would do. 

Q. How many jobs did you have in 1930?—A. I coiildn’t 
say. I never kept any record of anything like that. 

Q. Are you now working on a painting and papering job, 
Mr. Cox?—A. No, sir. 

Q. You don’t have one going on now?—A. No, sir, I don’t. 

Q. When did you finish?—A. I had a man at my house 
painting. 

Q. I mean, when is the last job you had for someone else?— 
A. I guess it has been about two or three weeks ago. 

Q. Where was that, Mr. Cox?—A. I had a man do two 
rooms for another one over there (R. 110). 

Q. Where was that?—A. In Arlington County. 

Q. What is the address?—A. It was on Breenbrier Street. 

Q. Who gave you that work?—A. From a man at the court¬ 
house. . ! 

Q. What is his name?—A. Paine. 

Q. How many men did you have working on that,j Mr. 
Cox?—A. One. 

Q. Did you work on it yourself?—A. No, sir, I didn’t. 

Q. You say it was two rooms to be papered?—A. It is two 
rooms and a little hallway between the two rooms. 

Q. Did Mr. Paine engage you personally to do it?—A. j Yes, 
sir. 

Q. You did supervise the job?—A. I was there several times 
but had to go back home. 

Q. He held you responsible for the job?—A. Yes, sir.! 

Q. How much did he pay you?—A. I got $22 for it. 

Q. You paid your own laborer?—A. Yes, sir. 

Q. In 1930 how many jobs did you have?—A. I couldn’t 
tell you. 

Q. Did you have as many as two dozen?—A. I don’t think 
so (R. 111). 

The Court. What year was that? 

Mr. Spell. 1930. 

The Witness. I have never done any business to amount 
to anything that wouldn’t justify a man to go out and tell 
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it because I only do just what my friends call me that I know 
me personally from the mail route or things like that. 

Mr. Spell. I object to that. 

The Court. I think it is all right. 

By Mr. Spell: 

Q. Did you do a dozen and a half jobs in 1930, your best 
judgment?—A. I couldn’t say for sure. I would say that I 
did. 

Q. Mr. Cox, we are trying to get the facts. If you can’t 
be absolutely certain you can give your best judgment?— 
A. I didn’t do enough to keep the account or anything like 
that. In my condition I didn’t try to figure anything because 
I can’t see good enough. 

Q. You would not deny that you did a dozen in 1930?— 
A. There may have been a dozen. 

Q. Well, now, how much did you earn in 1930 for this 
work?—A. I never earned anything on some of them. I 
lost on some of them. 

Q. Did you have a bank account during the year 1930?— 
A. I have always had a small bank account. 

Q. Where did you have your bank account?—A. Falls 
Church. 

Q. In what bank?—A. Falls Church Bank (R. 112). 

Q. Falls Church Bank?—A. Yes, sir. 

Q. Do you have just an account with one bank?—A. That 
is all. I don’t have nothing to do with that. I have to put 
up 50 cents to $100 capital to keep the amount there just 
to cash checks when I get one and pay 15 cents every time 
I get it cashed. 

Mr. Spell. Your Honor, that is not responsive. 

The Court. W’hat are you trying to do? Are you trying 
to find out what he has? 

Mr. Spell. Yes. 

The Court. He is attempting to explain his financial situ¬ 
ation and the Court thinks the answer is responsive. Just 
because the answer isn’t a direct reply doesn’t mean that it 
is not responsive. Proceed, gentlemen. 
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By Mr. Spell: 

Q. You don't recall how much you earned in 1930j from 
your paperhanging and painting business, do you?— 4 - No, 
sir; I don’t. 

Q. Well, do you recall how many jobs you had in 1931?— 
A. No, sir; I don’t. j 

Q. Do you recall how much you earned from that j work 
in 1931?—A. It wouldn’t be worth at all what I did earn. 
I would be ashamed if I really knew. 

Q. Did you ever do any papering for Mrs. Groves of 9340 
Stewart Street, Arlington, Virginia?—A. I did once upon a 
time. 

Q. When did you do that? (R. 113.)—A. I couldn’^ tell 
you. I didn’t try to keep any dates. 

Q. What is your best memory?—A. I couldn’t say. I 
would like to say but I can’t. 

Q. How much did you earn from that?*—A. I couldn’jt say 
that. | 

Q. Did you do that yourself?—A. No, sir. 

Q. It was under your supervision?—A. Yes, sir. 

Q. And the money was paid to you?—A. Yes, sir. 

Q. And you paid the laborer?—A. Yes, sir. 

Q. Mr. Cox, you also did some painting for Mr. Nathan 
Scanlon, didn’t you? 1 —A. I had it done. 

Q. When was that?—A. That has been so long I couldn’t 
tell you. I can’t remember dates. 

Q. Give us an opinion, your best opinion.—A. It was! be¬ 
fore his wife died, and that is all I can tell you. 

Q. When did she die?—A. I couldn’t tell you. 

Q. How much did you get for it?—A. I couldn’t tell jyou 
that. 

Q. How much work was it?—A. It wasn’t to amount to 
anything; maybe a kitchen, a kitchen ceiling, or something 
like that (R. 114). | 

Q. You don’t know whether it was one, two, or three rocjms, 
do you?-—A. I never remember painting—it was but |one 
kitchen ceiling. 
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Q. But you don’t remember how much you were paid?— 
A. No, sir. 

Q. You don’t remember what work you did?—A. No. 

Q. But you do know it was one ceiling, one kitchen ceil¬ 
ing?—A. I couldn’t say when it was or anything like that. 

Q. Did you ever do any work for Mr. Charles Mason, con¬ 
tractor, of Arlington, Virginia?—A. Yes, sir. 

Q. How many years does that cover?'—A. Probably three 
years. 

Q. How many houses a year do you do for him?—A. I 
couldn’t tell you that. 

Q. Have you done four or five houses a year?—A. Maybe 
four or five; something like that. 

Q. Six or seven?—A. Maybe, I couldn’t tell you because 
I never keep a record of it. 

Q. You think it is as many as ten?—A. I may have done 
ten for him. 

Q. I mean each year.—A. No, sir. 

Q. For the past three years?'—A. About three years I may 
have done ten for him (JR,. 115). 

Q. How many did you do this last year for him?—A. I 
couldn’t say for sure—about four—three or four. I couldn’t 
say for sure. 

Q. How many have you done yourself this present year 
1940?—A. The best of my knowledge has been about three. 

Q. Three this year?—A. Yes, sir. * * * (R. 116.) 

* * * # # 

Q. Mr. Cox, when we adjourned last evening, we were talk¬ 
ing about your work with Mr. Charles Mason. You heard 
Mr. Mason (R. 142) testify?—A. Yes. 

Q. You performed the work that he testified to, didn’t 
you?—A. Yes, sir. 

Q. Mr. Cox, did you ever do any work for Mr. Ernest Lans- 
ford?—A. Yes, sir. 

Q. What work did you do for him?—A. On one house. 

Q. Where was that house located?—A. On Key Boulevard. 

Q. What sized house was it?—A. Six room and bath. 

Q. You did the papering and painting?—A. No painting— 
nothing but painting in there. 
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Q. When was that, Mr. Cox?—A. That was in the last 
three weeks, the past three weeks. 

Q. How much did you receive for it?—A. I was supposed 
to get $300 for the job. 

Q. How many men did you have working on it?—A. Some¬ 
times three, sometimes two, sometimes one. 

Q. Did you ever do any paperhanging for Mr. Pickett?— 
A. I did two rooms for him. 

Q. When did you do that?—A. That has been done abput 
three years ago as well as I can recollect. 

Q. You are sure it wasn’t three upstairs rooms?—A.;It 
might have been three (E. 143). 

Q. How much were you paid for it?—A. I really couldn’t 
tell you to save my life. I don’t keep any record of anything 
like that because when they are done with I have no room 
to keep up. 

Q. Was that as much as $100?—A. No, sir; I know it wasn’t 
$100. 

Q. What is your best judgment?—A. Around—the average 
room runs not over $12 a room. 

Q. About $36?—A. Well, say thirty-five. I don’t know* 
just exactly what it was. I couldn’t say. 

Q. During the year 1938 didn’t you and the helper install 
two closets in the Pickett home?—A. Mr. Shields done the 
work for him. 

Q. Did you help him?—A. No, sir. j 

Q. What did that consist of, Mr. Cox?—A. Two little closets 
in the bedroom. 

Q. Did you put any shelves and fixtures and painting }n 
them?—A. No, sir; I didn’t do nothing but a little Texolite 
on the inside. 

Q. Did you get this contract yourself?—A. Mrs. Pickett 
came over to the house after me. 

Q. She held you responsible for the work?—A. Yes, sir. 

Q. How much did she pay you?—A. I don’t know whether 
it was one or two dollars. 

Q. Did you ever do any construction work for a carpen¬ 
ter (R. 144) by the name of Smith in Arlington County?-j- 
A. No, sir. 
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Q. Did you ever do any papering for Mr. Herbert W. 
Poole?—A. Mr. Shields did two rooms—three rooms for him. 

Q. Mr. Cox, Mr. Shields was your employee?—A. Yes, sir. 

Q. How much were you paid for that?—A. It wasn’t—I 
wasn’t paid anything. We swapped work on that. 

Q. Did you do some laboring work for Mr. Poole?—A. Mr. 
Shields did the work for Mr. Poole. Mr. Shields was with 
me at the time. 

Q. How much did you pay Mr. Shields to do the work for 
you?—A. Mr. Shields? 

Q. Yes.—A. He got five dollars a day in what he done. 

Q. You paid him?—A. Yes; he got his money. 

Q. About 1938 did you ever do any work for Mr. Willet?— 
A. 1938? Yes, sir. 

Q. What work was that, Mr. Cox?—A. It was in Claren¬ 
don, Virginia. 

Q. Did that consist of two rooms?—A. Not in 1938; no, sir. 

Q. How many men did you have on that job?—A. It was 
two part of the time and part of the time three. Sometimes 
one. When the paperhanger was there it was one. 

Q. Did you receive the contract yourself? (R. 145.)—A. 
Yes, sir. 

Q. You were responsible for the work?—A. Yes, sir. 

Q. How much were you paid for it?—A. I haven’t got any 
money for it. 

Q. How much were you to get?—A. One hundred and thirty 
odd dollars I believe it was. I am not sure. 

Q. About 1938 weren’t you given a contract by Mr. Willet 
to paint two storerooms located at 3016 and 3018 Wilson 
Boulevard in Arlington?—A. No, sir. 

Q. You were not?—A. No, sir, 

Q. What other work did you do for Mr. Willet?—A. I had 
done two stores for him. 

Q. Not at this address?—A. Yes; at that address. 

Q. I understand you to say that you didn’t do it.—A. I 
said not in 1938. 

Q. But I say when did you do it, Mr. Cox?—A. It was done 
this year. 
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Q. How much did you get for that?—A. Mr. Willet—it was 
done time and material—ten percent on the dollar. Mr. jWil- 
let paid the men. I just took the men there. 

Q. You drove them personally to the job?—A. Yes; they 
came on the job. 

Q. Did you purchase and deliver the paint personally? 
(R. 146.)—A. It was sent around from the paint store right 
around the corner. 

Q. How many men did you have working on the job?f-A. 
Sometimes one and sometimes two. 

Q. You personally purchased a great deal of this paint that 
you use, don’t you?—A. Yes, sir. 

Q. Who do you usually purchase it from?—A. The only 
one—most of the paint was from Mr. Kaplan. 

Q. You personally purchase most of the wallpaper and 
paperhanging material?—A. Yes, sir. 

Q. Where did you get most of that?—A. Most of it comes 
from Mr. Kaplan. Mr. Kaplan always favors me on the 
paper, trimmings, and everything. He doesn’t charge me 
anything for trimming it. 

Q. How much do you pay out each year for paint?—A. It 
wasn’t very much. 

Q. Well, give us your best judgment.—A. I wouldn’t like 
to say because I really don’t know. 

Q. You wouldn’t give us any estimate?—A. It might ^un 
$50 some years, some years it may run one hundred. j 

Q. Well, how much do you usually pay for paper a year?— 
A. I wouldn’t like to say on that because I don’t do v^ry 
much work. 

Q. Can you say how much you spend a year for paper?— 
A. No, sir, I wouldn’t say. 

Q. How much do you spend a year, Mr. Cox? (R. 147.)— 
A. I would say maybe sometimes $75, $80, maybe one hundred 
I have never done much work. Just what friends call up aind 
give it to me because I guess they feel sorry for me in the 
condition I am in. j 

Q. Did you ever do any work for Mr. Ernest Lunsford?— 
A. Yes, sir. 
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Q. He is a contractor in Arlington, isn’t he?—A. Yes, sir. 

Q. When did you first start working for Mr. Lunsford?— 
A. This year. I done one house for him. 

Q. How much did you receive for that?—A. I told you. 
Three hundred dollars. 

Q. How many men did you have on that job?—A. Some¬ 
times two, sometimes one, sometimes three. 

Q. When did you complete that last job for Mr. Luns¬ 
ford?—A. I would say about three weeks ago or two or three 
weeks. 

Q. Was the house located on Lee Boulevard?—A. Yes, sir; 
Lee and Edgewood Street in Arlington. 

Q. Did you supervise that job?—A. Yes, sir. 

Q. You were held responsible for the work?—A. Yes, sir. 

Q. I ask you to think really carefully, Mr. Cox, and state 
if you can, whether you did any other job for Mr. Lunsford.— 
A. No, sir; I haven’t. I have loaned him my men, some of 
my men to take out there on the job. 

Q. How many men do wou have? (R. 148.)—A. When¬ 
ever I need a man I just go down to the street and pick him 
up, friends of the paint store. If I don’t have a regular man 
I just whenever I need a man I go down and pick him up. 

Q. You usually have quite a supply rooming in your 
home?—A. Yes, but they don’t work for me. 

Q. Some of them do, don’t they?—A. Once in a while. 

Q. I ask you if Mr. Lunsford isn’t now trying to get you a 
job of painting a new restaurant now under construction?—A. 
I have a few windows to do there in the restaurant. The 
other work is to be done by inexperienced men. 

Q. How much did you receive from that?—A. I got a per¬ 
centage on that. 

Q. I ask you if you won’t get approximately $200 if you 
get the job?—A. No, sir; there is not $50 worth of work 
there, painting and everything. 

Q. Well, who else did you work for? What other con¬ 
tractor?—A. I done a little work for a Mr. Grigsby. 

Q. Well, when did you first start working for Mr. 
Grigsby?—A. Along the time I started with Mr. Mason. 


69 


Q. About what year was that?—A. About three orj three 
and a half years ago. 

Q. Well, now, how many houses have you done for Mr. 
Grigsby?—A. Several (R. 149). 

Q. Seven?—A. Several houses. 

Q. Could you give us an estimate of whether it was five, 
six, or seven?—A. Two or three. I don’t know just exactly 
how many. I never kept count of them. 

Q. About how many do you do a year for him?4-A. I 
don’t do anything for him. 

Q. I mean how many houses do you do a year for hjm?— 
A. I have done several houses for him during that time. 

Q. Where was the last job you did for him?—A. On Irving 
Street. 

Q. What did that consist of?—A. Painting, the jwhole 
thing was painting. 

Q. How much was the house?—A. Four—five rooms, and 
kitchen. 

Q. Did you paint it inside and out?—A. Yes, sir. 

Q. About when did you do that work?—A. That wad done 
last fall. 

Q. How much did you receive for it?—A. Around $275. 
That went into court. 

Q. How many men did you have working on that job?— 
A. Sometimes one, sometimes two. There was no money 
made on it. 

Q. You averaged two or three hundred dollars for e4ch of 
the houses you did for Mr. Grigsby?—A. No, sir. 

Q. How much did you average? (R. 150.)—A. Thd ones 
that I have been running about $200. 

Q. Did you ever do any paperhanging and paintinjg for 
Mrs. Dorothy Stuart?—A. Yes, sir. 

Q. When did you do that?—A. Last summer. 

Q. How large was the house you did work on?—A- Six 
rooms and kitchen. 

Q. Where was it located?—A. No; five rooms and kitchen. 

Q. Where was it located?—A. Washington Boulevard and 
Buchanan Street. 
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Q. How many men did you have on that job?—A. One 
sometimes and two to scrape the paper off. 

Q. How much were you paid for it?—A. Mr. Shields did 
most of the work in there. 

Q. How much were you paid by Mrs. Stuart for the work?— 
A. I can’t remember just exactly the amount. 

Q. Was it $250?—A. I couldn’t say for sure just what it 
was. 

Q. How long did you work?—A. What? 

Q. How long did it take you to do the job?—A. I never 
kept any account of it. Mr. Shields did the work and he 
boarded at my home. 

Q. You supervised the w’ork?—A. Some of it. You don’t 
have to bother him when he was on the job. 

Q. She held you responsible for it, didn’t she? (R. 151.)— 
A. Yes, sir. 

Q. And she paid the money to you?—A. Yes, sir. 

Q. And you paid Mr. Shields and the other laborers, didn’t 
you?—A. Yes, sir. 

Q. I ask you if you didn’t do the following three jobs for 
the McLaine Realty Agency of Arlington, Virginia: one house 
located at 1205 North Illinois Street, Arlington, Virginia, one 
201 North Illinois Street, Arlington, Virginia, and one house 
on North Hamilton Street, Arlington, Virginia?—A. Yes, sir. 

Q. How much did you receive for those three houses?— 
A. Six hundred and a few dollars. I don’t know just exactly. 

Q. $640, wasn’t it?—A. It might have been, I won’t say 
for sure because I don’t know just exactly how much. I 
know it was a little over six hundred. 

Q. On these houses you helped to do some of the paper¬ 
hanging yourself, didn’t you?—A. No, sir; I didn’t. 

Q. How many men did you have working on these jobs?— 
A. I had two. Two men painting and Mr. Barney hung the 
paper. 

Q. Did you supervise the work?—A. Yes, sir. 

Q. And the money was paid over to you?—A. Yes, sir 
(R. 152). 
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Q. And you paid your help?—A. Yes, sir; and there was a 
Mr. White. He supervised part of it when he stayed sober. 

Q. I will ask you because of the good job that you diji on 
those three houses if you weren’t given the contract byj the 
McLaine Company to paper and paint a large apartment 
house just off Wilson Boulevard near North Uhle Street?— 
A. Sixteenth Street. 

By the Court: 

Q. When was that?—A. Last year. 

By Mr. Spell: 

Q. How much was that contract for, Mr. Cox?—A. |The 
contract was supposed to call for $1,700. 

By the Court: 

Q. What do you mean w’as supposed to call for?—A. Well, 
he changed it. He put in cabinets and he deducted so much 
for the cabinets and that took it down to $1,400. 

By Mr. Spell: 

Q. Isn’t it a fact, Mr. Cox, that when you got in the middle 
of the contract you couldn’t supply the paint and that from 
then on Mr. McLaine purchased the paint and wallpaper 
himself?—A. No, sir; it is not true. 

Q. How much money did he actually pay over to yoij in 
cash?—A. I couldn’t say exactly. About five hundred and 
some odd dollars. 

Q. I ask you to think very hard and state whether or not 
he didn’t pay you $883.53 on this contract? (R. 153.)4-A. 
He didn’t. He couldn’t pay me $833 and some odd cents when 
the contract for $1,400 and the paint ran for $700. 

Q. I ask you if the balance of the contract, if he didn’t pay 
for the paint himself, that is the reason he didn’t pay you 
the full amount.—A. No, sir. You ask him for the papers 
and see what it is. I told him I didn’t want the money, to 
purchase the paint. 

Q. What is the profit on that job?—A. I lost money on it 
to my sorrow. 


I 


72 


Q. I ask you if he didn’t make a first payment on this con¬ 
tract on October 21, 1939.—A. I couldn’t tell you that. 

Q. I will ask you if he didn’t make a last payment on this 
contract on January 2nd, 1940.—A. I know it was around 
the first of the year. I couldn’t just say what day. 

Q. How many men did you have on that job, on the apart¬ 
ment house job?—A. Sometimes seven, sometimes eight, 
sometimes two, sometimes one. 

Q. You name as near you can the men working with you 
on that job.—A. Some of them I don’t know the name now. 

Q. Do you recall a Mr. Joe Lewis?—A. Yes, sir. 

Q. Do you recall a Mr. Marion?—A. Yes, sir. 

Q. Do you recall a Mr. Arthur Stokes?—A. He worked one 
week (R. 154). 

Q. Can you give me the names of some of the other employ¬ 
ees on that job?—A. I don’t know whether I could now or not. 
I just picked up these men and took them out to work and 
things like that. Then I left them there and when they got 
through with the job I am through with them. 

Q. Mr. Cox, you supervised this work, didn’t you?—A. Yes, 
sir. 

Q. And the McLaine Realty Company held you responsible 
for the work?—A. Yes, sir. 

Q. And paid you money under the contract, didn’t they?— 
A. They did. 

Q. Mr. Cox, how long have you been in the paperhanging 
business?—A. I told you I have been doing this work for 
several years. I don’t know just exactly how long—something 
about 1928,1 had a little job on. 

Q. Mr. Cox, can you state some of the jobs you have done 
that I haven’t questioned you about?—A. You have most of 
them. 

Q. Can you mention a few that I haven’t?—A. I don’t 
know as I could. 

Q. When did you first go in the papering and painting 
business?—A. I told you somewhere around either 1927 or 
1928—1928, I think it was that I did a few little jobs. 
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Q. Have you been engaged continuously in the paperhang¬ 
ing and painting business since 1928, to the present? 1 ! (R. 
155.)—A. No, sir; I haven’t. 

Q. What years didn’t you engage in it?—A. Just a fe)v lit¬ 
tle jobs, odd jobs that came in that somebody else didn’t ivant, 
I did. 

Q. In what year didn’t you engage in the paperhahging 
business?—A. I have done a little all along. 

Q. Mr. Cox, you have owned a truck since 1926, and en¬ 
gaged in the hauling business, and have been in the paper¬ 
hanging business since 1928? Do you have any records^—A. 
I told you I never keep any records of anything because I 
have no license to haul. 

Q. Do you have any record of the jobs you did? 1 —A. No, 
sir. 

Q. None whatsoever?—A. No, sir. 

Q. Since you have engaged in this business have you!filed 
any income tax?—A. I never made enough. 

Q. Have you kept any records?—A. No, sir. 

Q. I think your income tax could be examined.—A. I pever 
got enough to pay an income tax. I have never donje as 
much as $500 a year. I never made $200. I never macjle as 
much as $250. 

By the Court: 

Q. In any year?—A. No. 

Q. Out of any of this business?' (R. 156.)—A. No, sir; I 
haven’t. I simply try to get along and I have such a time 
to get a few odd dollars together that I just take a liittle 
job or two and do the best and try to make a living in a 
decent way. 

! 

By Mr. Spell: 

Q. Mr. Cox, back to your driving an automobile. ij be¬ 
lieve you said you averaged driving 5,000 miles a year?+-A. 
It might be a little over, maybe less. 

Q. How much more?—A. Well, I couldn’t say. I never 
kept any record of anything like that. 

Q. You never kept any record? 


i 
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The Court. That cross-examination was gone into fully 
yesterday. 

Mr. Spell. Yes; your Honor. One more question, please. 

By Mr. Spell: 

Q. What other trip did you take other than the one to 
Miami?—A. That is the only one. 

The Court. You may ask him another one if you wish. 

By Mr. Spell: 

Q. I believe you said that you were driving a mail route of 
35 miles?—A. It was the last few months before the closing of 
the post office. 

Q. You have never had an accident driving an automobile, 
have you?—A. No, sir. 

Mr. Spell. That is all (R. 157). 

By the Court: 

Q. Now, Mr. Cox, as I understand your testimony, this 
painting and paperhanging work didn’t begin until some time 
in 1928; is that correct?—A. Yes, sir. 

Q. Now, the boarding, when did that begin?—A. The 
boarders have been around just off and on since about 1928. 

Q. Now, in the spring and summer of 1927, were there any 
boarders there?—A. No, sir. 

Q. Were there any boarders at your place wherever you 
lived?—A. Yes, sir. 

Q. You were keeping boarders with you?—A. No, sir; I 
was boarding myself. 

Q. You were boarding yourself?—A. Yes, sir. 

Q. How long has this Miss Clem been at your place?—A. 
About ten years. 

Q. What has been the financial arrangement about the 
boarders between you and Miss Clem?—A. She has to take 
whatever she can get out of those who come here. 

Q. How are you compensated for it?—A. Well, I get my 
board. 

Q. And that is all?—A. Yes, sir. 

Mr. Spell. May I ask another question, please? (R. 158.) 

The Court. Certainly. 
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By Mr. Spell: 

Q. You say that your income wasn’t more than $250 a year. 

The Court. He said a hundred and fifty a year. 

The Witness. Yes, sir. 

By Mr. Spell: 

Q. You didn’t include in that your compensation?—A. No; 
I have nothing to say about that. 

Mr. Spell. I would like to offer in evidence Government 
document marked Exhibits 1 to 4, inclusive. 

The Court. Now, are you beginning your case? 

Mr. Spell. No; but this is rebuttal. This evidence is re- 
buttal of this witness. 

The Court. The Court says it is admissible but just where 
you are placing it is a different proposition. Whether you 
want to offer it now or later is a matter which you have to 
decide. The Court wants to call your attention to the fact. 
You may be putting it in the wrong case. 

Mr. Spell. Well, in that event I will withdraw it. 

The Court. All right. 

Further direct examination by Mr. Dawson : 

Q. Mr. Cox, you heard this testimony about some work 
done in his place there?—A. Yes, sir. 

Q. Was there any record kept or account kept about the 
expenditure on that job?—A. Yes, sir (R. 159). 

Q. Do you know where those books and records w(»re?— 
A. I went to Mr. Smith and got them last night. 

Q. Do you have the books and records with you nov^?—A. 
Yes, sir. 

Q. And in whose handwriting are those books and rec¬ 
ords?—A. My own. 

Q. And did you make all the entries there?—A. Yes, sir; 
I did. 

Q. Did you keep it yourself or did you deliver it to Some¬ 
body?—A. I kept it myself. 

Q. Where did you get it last night?—A. From Mr. Sfiith. 

Q. Will you refer to that and tell the court and jury just 
what expenditures there were on that job as far as the faint¬ 
ing and men and so forth? 
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By the Court: 

Q. Mr. Cox, as I remember, I am just trying to figure out 
another angle. You had two jobs painting?—A. Yes. 

Q. Each around $500?—A. No; one was five hundred and 
something odd dollars, I believe it was, I couldn’t say for 
sure. 

Q. I was under the impression that he gave you two jobs 
for $500. Proceed, gentlemen. 

The Witness. I borrowed part on my own and part on 
another to defray some expenses that I have. 

By Mr. Dawson: 

Q. Will you refer to those books and accounts in your 
(R. 160) own handwriting and tell the Court and jury what 
the paint cost you? 

Mr. Spell. Are you offering those in evidence, counsel? 

Mr. Dawson. Well, I can, if you want to. 

Mr. Spell. I object, unless they are put in evidence. 

Mr. Dawson. Well, they are in his handwriting. 

Mr. Spell. He may refresh his memory, but if he is going 
to read from them, I would like to have them in evidence. 

The Court. He may use them to refresh his recollection. 

Mr. Dawson. I have no desire to introduce these. 

The WTtness. Mr. Smith asked me because the job was 
on a percentage basis, and he asked me to keep a correct 
account of the work. There is his book. He asked me so 
that I would have it on the income tax to give it to him so 
that he wouldn’t be mistaken as to what he paid out. Here 
is the book. 

Mr. Spell. I object to that. It is hearsay. 

The Court. Who is Mr. Smith? 

Mr. Dawson. Mr. Smith is the mail carrier. 

The Court. That is what I thought. 

Mr. Dawson. Mr. Smith is retired now. 

The Court. I know. 

Mr. Dawson. And Mr. Cox did some work down in his 
place there. 

The Witness. The new place that he bought. 



The Court. Your objection is to what, Mr. Spell? j 

Mr. Spell. If he is going to read from the record I ask 
that they put it in evidence. 

The Court. If he is in a position to testify to that,] he is 
the one using the documents and if after refreshing h|is re- 
(R. 161)collection he can testify satisfactorily under oath, 
he has a right to do it. 

Mr. Spell. Yes; your Honor. 

By Mr. Dawson: 

Q. Mr. Cox, please refresh your memory from these books. 

The Court. If he can. 

By Mr. Dawson: 

Q. Please tell the jury how much you paid for your paint 
other than the work? What was the cost of the jobj?—A. 
The paint for Mrs. Smith’s job, he said yesterday, that he 
paid out around $515, I believe is what he said yesterday, he 
said. Well, the paint bill ran around 230 or 235, somewhere 
along there, and the labor ran around $550. 

Q. What was your percentage on that?—A. Maybe a j little 
more or less, I couldn’t say. My percentage was on tpe 10 
percent. I had to furnish also the truck or the car to; take 
the men to the work. 

Q. Who paid for the gasoline?—A. I paid for the gasoline 
and took the men back and forth to the work. 

Q. How much did you get out of the job?' I mean grcjss.— 
A. Around 70 or more odd dollars, something like that. 

Q. That is your gross?—A. As near as I can remember jnow. 

Q. Is that less your yearly use for gas for the truck?—A. 
Yes; part of the time I had to give something to somebody to 
take the man up there to the work. There was 21 miles to 
travel, the days that I couldn’t go myself. 

Q. Now, Mr. Cox, how much money did you earn whenj you 
(R. 162) worked for Mr. Grigsby?—A. Well, I haven’t earned 
enough. 

Q. I just want to know what did you earn.—A. I couldn’t 
say, Mr. Dawson, for the simple reason that I lost on tjhose 
jobs and haven’t any record. 
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Q. Would you say you earned any money from his work 
or not?—A. I earned a little, but I had to turn it over to col¬ 
lect more money that was coming. 

Q. How much was it? 1 —A. They charged me 20 percent to 
collect the money, which was $285 on the job and I received 
out of that to pay my help and everything $200. 

By the Court: 

Q. Is it your testimony that you actually lost on the 
Grigsby job?—A. What? 

Q. That when you got through with the Grigsby job you 
actually lost money?—A. Yes, sir. 

By Mr. Dawson: 

Q. Now, just tell the Court and jury how much money you 
earned from the job that you did for Mr. Mason.—A. Well, 
the job sometimes on a house, and if anything goes wrong 
on the job, like I did on Edwards Street, the one that Mr. 
Mason testified this morning, the rooms turned out to be a 
case of hot plaster in the room and I had to go along and 
do the room over which has been three times with Texolite. 
It burned through and showed light grease spots in it, and 
when I (R. 163) got through with that I didn’t have a nickel 
on that job. That is just about the way this kind of thing 
turns out on you. You think you are going to make some¬ 
thing and when you find you haven’t done anything. 

Q. You tell the Court and jury how much you made from 
the job that you worked for Mr. Lunsford.—A. Mr. Lunsford? 

Q. Yes.—A. Well, I am ashamed to say because I couldn’t 
stay on the job all the time myself, and I would get a tele¬ 
phone message that my men were down on the job drunk. 
They even drank the alcohol that you take over to do the 
floors with, and I haven’t made a nickel off that job because 
I have gone in the hole. 

Q. Tell the Court and jury how much money you made on 
the job with the McLean Realty Company.—A. I haven’t 
made anything off those because I told you Mr. McLean is 
one of the hardest men I have met in my life. He w T ants you 
to buy the paint; he will give you a contract to go and get 
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your paint and he will specify the paint and when you bring 
it on the job, he will fix it so that he will have to sigp for 
it himself on the job and if he is not satisfied and you don’t 
pay three or four dollars a gallon for it, he will not sign it. 

Q. Did you make any money while you were working for 
the McLean Realty Company?—A. There was no money to 
be made by my work for Mr. McLean. 

Q. Did you make any money? (R. 164.)—A. No, &r; I 
didn’t. 

Q. Now, I want you to tell the Court and jury why you 
have attempted to do this work.—A. Because I wasn’t able 
to get out and get a position anywhere else. 

Mr. Spell. I object to that, Your Honor. 

The Court. No; the Court thinks that is admissible. ! 

Mr. Spell. Whether he is able or not is a medical questipn. 

The Court. No; I don’t think so. I think he can testify 
himself as to his own condition. The Court hasn’t the s^ht- 
est doubt. 

The Witness. You all know that a person that has tuber¬ 
culosis cannot keep a job in a restaurant because of the food, 
if you have tuberculosis you cannot get a job. 

Mr. Dawson. Just a minute. In that connection, may I 
ask a question? 

By Mr. Dawson: 

Q. What was your prewar occupation?—A. My prewar oc¬ 
cupation was grocery salesman in the bakery business. 

Q. Do you mean that you were a baker?—A. I was a baker 
when I was 17—started in the bakery business when I was 
17 years old. I served my time in the bakery business. 

Q. Did you finally-A. I followed the bakery business 

for about nine years (R. 165). 

By Mr. Dawson: 

Q. Mr. Cox, how long have your feet and legs been ^well¬ 
ing?—A. They have been swelling on me- 

Mr. Spell. I object, your Honor. This has all been covered 
by direct examination, I think, and I don’s see what purpose 
it may serve here. 

313757—41-6 
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The Court. I don’t think anything has been said before 
about swelling on his feet and legs. I don’t remember any¬ 
thing. It is part of the direct examination, but it is in the 
Court’s discretion whether the Court allows it. 

Mr. Dawson. Your Honor, I ask your permission to ask 
that question, and it should probably have been asked on 
direct. I admit that is properly direct. 

The Court. I think it is a proper question, and the Court 
in its discretion allows it at this time. 

The Witness. Practically ever since I was discharged from 
the Army. 

By Mr. Dawson: 

Q. Has that continued?—A. Yes, sir. 

Q. From that time down to the present time?—A. Yes, 
sir; and I have never had the proper money to go out and 
get treatment on the outside like I should have had. 

Q. Have you made an effort, Mr. Cox, from time to time 
to secure employment?—A. Yes.; I have. 

Q. Have you been able to secure employment?—A. No, sir. 
I used to work before I was (R. 166)- 

Q. Has any physician ever advised you to dome some little 
work to keep your mind off your disabilities?—A. They have 
advised me, the outside doctors, not the Veterans’ Bureau 
doctors, but the outside doctors had advised me not to turn 
my hand to anything, except in 1919 Dr. Heffner told me that 
I couldn’t live a year and not to turn my hand to anything; 
to go home and stay there. 

Mr. Spell. I object to what the doctor told him, if your 
Honor please, as purely hearsay. 

The Court. The Court overrules the objection. The Court 
thinks that the mental attitude of the plaintiff would in all 
human probability be affected by the doctor’s advice, doctor’s 
statement; and that not only would his mentality but his phys¬ 
ical being be affected by it; and that it is admissible in evi¬ 
dence as part of the history of the condition which the plain¬ 
tiff claims led up to what he says was total and permanent 
disability, what he claims was total and permanent disability 
on or about June 1,1927. 


By Mr. Dawson: 

Q. Was there anything further, Mr. Cox, you wanted to 
add to that?—A. Well, that’s why I have no home today, is 
because I was disabled in service and was kicked out of home. 

Mr. Dawson. I think that is all, your Honor. I should like 
to know if Mr. Pfleiger is here. 

A Deputy Marshal. He is. 

Mr. Dawson. I shall call him, then. 

Mr. Spell. I should like to ask two or three questions (R. 
167). | 

Re-cross-examination by Mr. Spell: 

Q. Mr. Cox, you said you didn’t have sufficient moiley to 
take treatment? You indicated that you would like t6 take 
treatment if you had the money, didn’t you?—A. Yes, sir. 

Q. Can’t you get treatment from the Veterans’ Administra¬ 
tion?—A. I have been to the Veterans’ Administration for 
treatments, and I was turned away. I even called th^ Vet¬ 
erans’ Administration—my dear old mother called, and I was 
down and couldn’t get a doctor any place, and they turned me 
down. 

Q. When was that, Mr. Cox?—A. That was several years 
ago. 

Q. When?—A. I couldn’t say just exactly the time because 
I have had so many spells, I couldn’t tell you. 

Q. The Veterans’ Administration refused to give you treat¬ 
ment; is that what you contend?—A. Well, I have been in the 
Veterans’ Bureau, and how much have they ever treated me? 
I stayed in Mr. Alto, I stayed in Walter Reed, I stayed in the 
Nature Hospital, I stayed in—the only treatment I ever got 
from any place was in Providence Hospital. 

Q. Mr. Cox, you are speaking about dates long past, Aren’t 
you?—A. Yes, sir. 

Q. When was the last hospitalization you had of any kind? 
(R. 168.)—A. I was in Mt. Alto in ’25. 

Q. Yes, sir. And you haven’t had any hospitalization, 
either private or government, since then, have you?-j-A. I 
detest hospitals, and I don’t get any more treatment J than 
I got in that place or any other- 
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Q. You don’t want treatment, do you?—A. Yes, sir. I 
have asked them to do for me. 

Q. But you will not go in a hospital, will you?—A. All 
they do to you in the veterans hospital- 

Mr. Spell. That calls for a yes or no answer. 

The Court. Let him finish answering the question, Mr. 
Spell. Finish answering the question, Mr. Cox. What did 
you say? You started to say, “All they do-” 

The Witness. All they do in the veterans hospital, they 
take you in those veterans hospital, if you don’t complain— 
well, I’m no person to complain for anything. If you don’t 
complain you do not get any treatment; come around and 
take your temperature and maybe give you a little pill, ask 
you a few little questions, something like that: that’s all 
you get. 

By Mr. Spell: 

Q. Mr. Cox, you haven’t been examined by the Veterans’ 
Administration doctors since 1936, have you?—A. No, sir. 

Q. Yes. You can get examination from them if you want 
it, can’t you?—A. Well, what is the use of going there when 
they don’t do anything for you? I went to them about my 
eyes several years ago, and what have they done? Nothing. 
And I can hardly read now. Most of the time I have to get 
a magnifying glass to read (R. 169) a newspaper if I want 
to read it. 

Q. The book you hold in your hand, Mr. Cox, what does 
it contain?—A. This book is the stuff of Mr. Smith’s. 

Q. Yes.—A. The painting, and what his bills were. 

Q. Do you have any other data of other jobs there?—A. 
No, sir. 

Q. Yes.—A. This all was prepared for Mr. Smith alone. 

Q. Do you have any books with data on other jobs at your 
home?—A. No, sir; I have not. 

Q. Yes. Just this single job?—A. Yes, sir. 

Mr. Spell. That will be all. 

The Court. The court will take a recess for five minutes. 

(Thereupon there was a brief informal recess, at the con¬ 
clusion of which the proceedings were resumed as follows:) 

. (The plaintiff resumed the witness stand.) 
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Mr. Dawson. Your honor, I have just one more question, 
if you please. 

Redirect examination by Mr. Dawson: 

Q. Mr. Cox, you testified in cross-examination that j you 
had hospitalization at Providence Hospital, Walter Reed 
Hospital, and Mt. Alto, at the Dispensary for the United 
States Veterans’ Administration in the District here? j (R. 
170.)—A. Yes, sir. 

Q. I mean treatment at the United States Veterans’.]—A. 
Yes, sir. 

Q. Now, after you took their treatments have you gcjtten 
any better?—A. No, sir. 

Mr. Dawson. That is all. 

Mr. Spell. No questions. 

The Court. Step down. 

(Thereupon the witness left the stand.) 

Mr. Dawson. I shall call Dr. Guynn, please. 

Thereupon (R. 171). 

John M. Harris was called as a witness for and on behalf 
of the plaintiff and, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct examination by Mr. Dawson: 

Q. Where do you live?—A. 4523 Wilson Boulevard, 
Arlington. 

Q. How long have you lived there?—A. Since July. 

Q. What is your business or occupation?—A. Painter., 

Q. Do you know Mr. Cox, the plaintiff in this case?-^-A. 
Yes, sir. 

Q. How long have you known him?—A. Well, I met him 
the latter part of 1928. 

Q. How did you happen to meet him?—A. I was on a! job 
he was working on. He was there and had another fellow 
doing some papering. 

Q. You saw Mr. Cox at that time yourself?—A. That is the 
first time I had seen him. 

Q. What was he doing at that time?—A. He wasn’t d(fing 
nothing. He had a fellow there putting on some paper and 
I was doing the painting. 
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Q. Where was the job?—A. Over in Lyon Park (R. 79). 

Q. Virginia?—A. Yes. 

Q. How often have you seen Mr. Cox from 1928 down to 
the present time?—A. Well, I saw him quite often. We got 
to be right good friends. My wife and myself go to his place 
quite often. 

Q. Did you ever live with him?—A. Yes, sir; I lived there 
one winter in 1935. 

Q. During this period of time from 1928 down to 1935, 
have you had occasion to observe his physical condition dur¬ 
ing that time?—A. Well, I seen him in 1939. I had to drive 
him home where he passed right out. 

Q. In 1928, what, if anything, did you notice about his 
physical condition?—A. Well, the first time I ever noticed 
was on the job where I was painting, and he passed out, 
sitting down on the floor. He just said his heart gave him 
a lot of trouble and went on to sleep and he came to in a 
little while and stayed there quite a while before he got up. 

By the Court: 

Q. When was that? 1 —A. 1928. That is when I first met 
him. I didn’t know nothing about him then and I asked 
him what was wrong and he told me. 

By Mr. Daw’SOn: 

Q. Now, how often did you say you saw him in 1928?—A. 
I never saw him more than two or three times. This w'as 
almost 1929 when I saw him. It was the latter part of 1928 
(R. 80) when I met him on that first job. 

Q. Did you see him frequently during the year 1929?—A. 
Yes, sir. 

Q. Just tell the Court and jury in your own language what 
you observed about his physical condition.—A. Well, what I— 
after I got to know him and found out about him, well, the 
way I figured, he wasn’t in shape to do any kind of work. 

Mr. Spell. I object and ask that that be stricken. It is 
an opinion that he can’t tell about. 

The Court. I will overrule the objection. 
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By Mr. Dawson: 

Q. Now, did you see him in 1930?—A. Yes, sir, I saw} him 
ever since then up until now. 

Q. How often did you see him, Mr. Harris?'—A. Wjell, I 
never seen him—never was at his place until about 1934 and 
my wife and myself got to going there quite often, and we 
lived with him in 1935, that is, in the winter—my baby was 
born. 

Q. What can you tell the Court and jury about his physical 
condition in 1934 and 1935?—A. Well, it seemed to be getting 
worse all the time. Down in his own house he passed right 
out and would go on to sleep and said his heart was giving 
him trouble. 

By the Court: 

Q. When you say “going to sleep” do you mean normal 
sleep?—A. Like a faint. Just passed right out all of a 
sudden. 

By Mr. Dawson (R. 81): 

Q. How often did that happen?—A. I have seen it jquite 
frequently. 

Q. And particularly during the winter?—A. Yes, sir ;j well, 
I seen him last winter, last December. Twice in one njionth 
I had to drive his car home for him. 

Q. Mr. Harris, have you ever been an employer of men 
on jobs?—A. Yes, sir. 

Q. How much experience have you had with that?—A. 
About six or seven years. 

Q. Have you hired and fired a lot of men in your tifiie?— 
A. Yes, sir. 

Q. From what you observed of Mr. Cox’s physical condition 
for this period of time, would you consider him a man 
of doing work as a paperhanger?—A. No, sir. 

Mr. Spell. I object. 

The Court. I will overrule the objection. Of course, jwhat 
the counsel for the defendant has in mind is the fact that 
the capacity to work of the plaintiff is elementary and a ques¬ 
tion of fact for the jury. 
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Mr. Spell. Yes, your Honor. 

The Court. Now, that objection is sound but each individ¬ 
ual has his own manner of speaking. This witness is doing 
the best he can in his manner of speaking and describing the 
condition of the witness and it is inevitable that he should 
seem to express an opinion as to the man’s condition and the 
Court doesn’t think that any ruling of evidence is being vio¬ 
lated. As far as the last question is concerned it shows 
(R. 82) that this man is a laboring man and has been a labor¬ 
ing man all his life. He knows this man intimately accord¬ 
ing to his testimony and the Court thinks that he is capable 
of saying, after the experience he has had with the plaintiff, 
which he is testifying to, whether or not the man is fit for 
work. The Court hasn’t any doubt about that. 

Mr. Dawson. That is all. 

Cross-examination by Mr. Spell: 

Q. You say that you lived with Mr. Cox during the winter 
of 1935?—A. Yes, sir. 

Q. How much room rent did you pay?—A. I paid board. 

Q. How much?—A. Fifteen dollars. 

Q. A week?—A. Yes, sir. My wife, myself and the kid. 

Q. Fifteen dollars a week?—A. Yes, sir. 

Q. Did you know that Mr. Cox was and during that time 
supervising painting jobs and papering jobs?—A. At that 
time he wasn’t doing much. Occasionally he got a job; yes. 

Q. Did you ever work with Mr. Cox?—A. Yes, sir. 

Q. How many jobs did you work with him?—A. I worked 
on four or five with Charlie Mason. 

Q. Did Mr. Cox employ anyone else to work with you? 
(R. 83.)—A. Yes,; sometimes a couple of fellows. 

Q. Did he supervise the work?—A. Yes, sir. 

Q. He was paid money for the job and he paid you?—A. 
Yes, sir. The way he took it, he got ten percent on the 
work and we do the work. 

Q. When is the last time you worked for him?—A. Up at 
Mr. Smith’s—the mail carrier—it is the past summer. He 
didn’t do no work, but he had the job. 
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Q. He supervised the work?—A. Yes, he came up there. 

Q. He got the contract, didn’t he?—A. Well, it wasn’jt a 
contract. 

Q. He was responsible for the work?—A. Yes. 

Mr. Spell. That is all. 

Redirect examination by Mr. Dawson: 

Q. You said something about the plaintiff supervising the 
job. Was he always on the job there?—A. Not all the time; 
no. A lot of times he wasn’t able to go out. When I yvas 
on the job I run it. 

Q. In other words, when you were there you were supervis¬ 
ing it?—A. Yes. 

Re-cross-examination by Mr. Spell: 

Q. The person for whom the work was done held Mr. Cox 
responsible for the job?—A. Yes, sir (R. 85). 

* * * * * i 

Sidney H. Smith was called as a witness for and on behalf 
of the plaintiff and, having been first duly sworn, was ex¬ 
amined and testified as follows (R. 116): 

Direct examination by Mr. Dawson: 

Q. What is your business or occupation?—A. I aiji a 
farmer. 

Q. Do you know the plaintiff in this case?—A. Yes, sir|. 

Q. How long have you known him?—A. Approximate^ 15 
years. 

Q. Were you ever a mail carrier out of Ballston Post 
Office?—A. Yes, sir. 

Q. During what period of time?—A. From 1924 until l]936. 

Q. Is that during the same period that Mr. Cox was Sub¬ 
stitute carrier there?—A. He was a substitute carrier there 
from 1927 to 1936. 

Q. Were you a regular carrier during that time that he! was 
employed there as a substitute carrier?—A. Yes, sir. 

Q. Did you become acquainted with him at that time, j Mr. 
Smith?—A. I did. 

Q. When did you first meet him, if you can recall?—{A. I 
think it was in about 1925. I am not positive of that (late. 
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Q. Did you see him at regular intervals from that time on 
until the office was discontinued there?—A. Yes, sir (R. 117). 

Q. Did you have occasion, Mr. Smith, to observe his physi¬ 
cal condition during that period of time?—A. Yes. 

Q. Just tell the Court and jury what you noticed about Mr. 
Cox’s physical condition during that time as you observed 
it.—A. Well, Mr. Cox was substituting for me and at times 
I would call him to work and he would be sick. Other times 
he would go for me and sometimes while in the office he would 
be sick and had to go into the drug store to get ammonia or 
something to brace him up so that he could continue his day’s 
work. That happened off and on and I think for the whole 
time that he was working for me. 

Q. What else, if anything, did you observe? Did you ob¬ 
serve anything else about his physical condition? 1 —A. Well, 
he would be fainting and short of breath. 

Q. You say he was sick, Mr. Smith?—A. He would be sick. 

Q. What do you mean by being sick? 

The Court. So far the witness has said Mr. Cox had faint¬ 
ing spells and shortness of breath. 

The Witness. Well, at times he had to sit down or lean 
against the desk. He was short of breath, and pale at those 
times. 

By Mr. Dawson: 

Q. How many times do you think that happened as far as 
you remember. Just approximately.—A. I would say a dozen 
or fifteen times during the time he was working for me (R. 
118). 

Q. Did you ever see him at any place besides when he was 
working as substitute carrier?—A. Oh, yes. I have been to 
his house to see him when he was sick and be in bed with 
high blood pressure or heart trouble. 

Mr. Spell. I object to that. I don’t think he could know 
whether the plaintiff had high blood pressure or heart trouble. 

Mr. Dawson. I will agree .that that may go out. 

By Mr. Dawson: 

Q. Mr. Smith, during the time that you saw him in the 
house you say you saw him in bed there?—A. Yes, sir. 
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Q. How frequently did that happen?—A. Well, I Suppose 
three or four times I have been in his house and he his been 
in bed. I asked him and he said he had high blood pressure 
because that is what the doctor- 

Mr. Spell. I move that that be stricken. 

The Court. Well, that can go out. It is not easy to pass 
on a question like that, but I will let it go out. 

Mr. Dawson. Very well, we will see what the condition was 
anyway, your Honor. 

By Mr. Dawson: 

Q. Now, did Mr. Cox ever do any work for you person¬ 
ally?—A. Well, not personally. I had had him do some 
painting for me but he didn’t do the work. He had mep doing 
it. He brought the men to the house and they did the! work. 

Q. How big a job was that, Mr. Smith?—A. I suppose it 
was, probably four weeks’ work or something like thkt (R. 
119). 

Q. Now, was he there all the time himself?— A. No, sir; he 
wasn't. Sometimes he would bring the men in the mprning 
and go away and sometimes he didn’t go away. He Stayed 
around there a while and I have gone out and found him in 
the car just when he said he didn’t feel able to go away jat the 
present and he would wait until he felt better before he went 
back to his home. 

Q. Now, from the time you first knew Mr. Cox down to 
the present time, has he, in your opinion, been well or| sick? 

Mr. Spell. I object to that. 

The Court. Well, he can ask whether or not his condition 
has apparently changed. Have you seen him recently?* 

The Witness. Last summer, in July or August was wtyen he 
was doing this work for me. 

By the Court: 

Q. You have described his condition during the period that 
you have known him. Do you know whether or not there 
has been any change in his condition from the time you first 
came in contact with him up until the time you last saw him? 
Do you object to that question, Mr. Spell? 

Mr. Spell. No. i 
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The Court. I will overrule the objection. 

Mr. Dawson. The plaintiff adopts the question because 
I think it is very good and very proper. 

The Witness. I don’t think in my opinion that Mr. Cox 
is quite as able as he was when he was working for me on the 
mail route, but he is what I would say is a sick man or a man 
that isn’t able to get out a day and do any manual labor. 

Mr. Spell. I will have to object to that (R. 120). 

The Court. I can’t strike that out. 

Now, gentlemen, I said four o’clock. Of course, that was 
facetious. You are going to finish with this witness. I think 
I should say, however, that I don’t mind sitting a little late 
personally but we have to think of the 12 other people who 
have other duties. That is the reason that we should expedite 
it as much as we can. You complete your examination and 
don’t hurry on that count. 

Cross-examination by Mr. Spell: 

Q. I have just one question, your Honor. 

Mr. Smith, a substitute mail carrier isn’t on the Civil 
Service list, is he?—A. Not a rural carrier. 

Q. How are they appointed? How do they get the posi¬ 
tion?—A. Well, the carrier tries to find someone that is not 
employed regularly who he can call on to run for him in 
the days that he is on vacation or sick or has to be away, and 
if this person is agreeable to the Postmaster, why, they ap¬ 
point him and he is given bond. 

Q. You thought Mr. Cox would be able to run your route 
satisfactorily if he were called on account of your sickness or 
your taking a vacation, did you not?—A. Yes, sir. 

Q. How many years did he run that route for you under 
this condition?—A. I would say about nine years. 

Q. Mr. Smith, you say you employed Mr. Cox to do some 
painting and papering for you this past summer? (R. 121.)— 
A. Painting, no paperhanging. 

Q. This past summer?—A. Yes, sir. 

Q. That was about a month’s work?—A. About that; 
maybe five weeks. I don’t remember exactly how long it 
took him. 
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Q. How many men did Mr. Cox have on the job?—A. Well, 
some days he would have two and some days three of four. 

Q. You held Mr. Cox responsible for that work of these 
men?—A. I held him responsible for their being there and 
doing a good job. 

Q. How much did you pay Mr. Cox?—A. I don’t knoW that 
I could give you the exact figures. 

Q. Approximately.—A. I think the job ran around $500. 

Q. Do you mean during the entire period that h[e was 
there?—A. Yes. 

Q. You paid him and he paid his laborers?—A. Yes. 

Mr. Spell. That is all. 

Redirect examination by Mr. Dawson : 


Q. Just one more question, please: Did you have any diffi¬ 
culty in getting a substitute mail carrier in Ballston?—A. 
Well, I did. I had two others the first two years I (R. 122) 
was there because it is very—well, the job is not vety de¬ 
pendable, you know. You may get ten days sick leave and 
15 days vacation, and the man who can get a regular job 
doesn’t want to fool with anything like that, and thfe man 
after he gets a regular job quits any day and when ybu call 
on him he is not there; but after I had Mr. Cox, I had him 
the rest of the time that I was at Ballston and had ncj other 
trouble and no reason to look for another substitute. 

Q. Were there times when you called him and he j didn’t 
come?—A. Yes sir (R. 123). 


Robert Clem was called as a witness for and on beljialf of 
the plaintiff and, having been first duly sworn, was examined 
and testified as follows: 


Direct Examination by Mr. Dawson: 

Q. State your full name, please.—A. Robert Clem. 

Q. Where do you live?—A. 911 North Greenbriar Stteet. 

Q. Do you live with Mr. Cox?—A. I stayed at hisi place 
with my Aunt May. 

Q. How long have you lived there continuously?-f-A. I 
have been there about six years. When I started to work 
down here. 
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Q. For the past six years?—A. Yes, sir. 

Q. What is your occupation?—A. Working, helping a stone 
mason, and a brick mason. 

Q. Have you worked in that occupation for the last 
six years?—A. Yes, sir; ever since I have been down here, 
since I (R. 126) have been here. 

Q. About what wages do you earn, Robert?—A. I get 60 
cents an hour. 

Q. Now, are you one of the boarders at his home?—A. Yes, 
sir. 

Q. Do you pay board to him?—A. To my Aunt May. 

Q. How much a week do you pay?—A. Eight dollars. 

Q. For the past six years have you been in that place, you 
say?—A. Yes, sir. 

Q. During that time have you had occasion to see Mr. Cox 
frequently?—A. I saw him pass out many times. 

Q. Have you seen him every day practically during that 
time?—A. Yes, sir. 

Q. Tell the Court and jury, Robert, in your own language, 
just what you observed about Mr. Cox during that time.— 
A. I seen him when he would go out, going out in the truck 
with some men and I would have to go home with him— 
before I went to work I would drive his car and get him to 
go to bed. 

Q. Just tell the Court and jury how be looked and what 
you observed and what you noticed yourself.—A. Well, he 
looked to me he was feeling bad and he went to bed. He 
couldn’t do nothing. 

Q. Well, tell how he looked and what you saw.—A. Well, 
he looked very sick to me (R. 127). 

Q. How long did that continue, Robert?—A. Ever since 
I have been knowing him. 

Q. During the time that you have known him, the last six 
years, have you known whether he has done any work?—A. 
No, sir; I haven’t never seen him do any. 

Q. Are there other boarders in the place?—A. Three 
besides myself. 

Q. Who are they?—A. One is my brother and the other is 
Hall, and the other one is a Graham. 


Q. Do you know whether or not of your own knowledge 
whether they paid board?—A. Yes, sir. 

Q. Who do they pay to?—A. My Aunt May. 

Q. Does your Aunt May—What is her last name?—A. 
Clem. 

Q. Mae Clem?—A. Yes, sir. 

Q. During the last six years have you paid your board?J— 
A. Yes, sir. 

Q. Whom did you pay it to?—A. My Aunt May. 

By the Court: 

Q. Do you know whether your brother pays board to your 
Aunt May?—A. Yes, sir. 

Q. How much does he pay?—A. The same as I do, eight 
dollars (R. 128). 

The Court. Proceed, gentlemen. 

By Mr. Dawson: 

Q. Eight dollars a week?—A. A week. 

Cross-examination by Mr. Spell: j 

Q. You say Mr. Cox looked sick ever since you knbw 
him?—A. Yes, sir. 

Q. Does he look sick to you now?—A. Yes, sir. 

Q. Does he look sick to you?—A. Yes, sir. ! 

Q. How often did you drive Mr. Cox and his employjees 
about their job?—A. I don’t know exactly how many tinies, 
but I know—I remember a good many times. 

Q. How many times a week would you drive him?—j-A. 
Well, sometimes three or four times a week. j 

Q. Well, how many times did you drive him last week!?— 
A. Last week? 

Q. Yes.—A. This week? 

Q. This present week.—A. Three times already. 

Q. And the week before that?—A. I don’t know how m?tny 
times. Not so many then. 

Q. What time did you go to work, Robert?—A. Eight 
o’clock. 

Q. Did you drive Mr. Cox to his work and then see Ijiim 
go (R. 129) to bed and then go to your work?—A. I tbok 


94 


him home and go back and get in my car and go to work. 

Q. Do you have a car of your own?—A. Yes, sir. 

Q. You say you drove four times this present week?—A. 
I said about three. 

Q. Where did you take him on the job that you took him 
to?—A. I took him wherever men were supposed to be 
working. 

Q. "Where was that?—A. Down in Arlington and around. 

Q. What street address?—A. The last one I think was 
on—some—I think it was Mohawk—I think it was. 

Q. How many men did he have working there?—A. He 
had two there. 

Q. During the month of November what other jobs did 
you drive him to?—A. Over here on Mr. Lunsford’s work. 

Q. How many men were on that job?—A. Three there. 

Q. Sometimes Mr. Cox had more than one job going at one 
time?—A. No; just about one at a time. 

Q. I say at one time he had more than one job going?— 
A. Just that one I go to and when he got done he would 
get another one. 

Q. At times he has two jobs going at once?—A. Not at one 
time. At least I haven’t been to all of (R. 130) them then. 

Q. How many years have you been driving to those various 
jobs, Mr. Clem?—A. For him? 

Q. Yes.—A. About—practically ever since I have been 
down there. 

Q. That is six years?—A. Yes, sir. 

Q. You have been driving him to jobs for a period of 
six years?—A. Yes; but not every day. 

Q. In 1932, how many times did you drive him to jobs?— 
A. I didn’t keep account of them. 

Q. How many did you drive?—A. I don’t know. 

Q. Well, your best judgment. Would you say two 
dozen?—A. Something about like that. It wasn’t any more 
if it was that many. 

Q. You drove to two dozen jobs in 1932; is that right?— 
A. I don’t think it was that many. 

Q. How many, then?—A. I don’t know. One or two 

dozen. 



Q. Your best judgment.—A. It might have been 15 of 
them. 

Q. Fifteen jobs in 1932?—A. Yes. 

Q. Is that right?—A. Something about like that. 

Q. How many jobs did you drive to in 1933? (R. 13j..)— 
A. I don’t know. 

Q. About the same number? 

The Court. He said he doesn’t know. Proceed. 

By Mr. Spell: 

Q. Did you work as many as a dozen jobs in 1933?—A. |No; 
I don’t reckon it was. 

Q. Can you give us any idea how many jobs you drove jhim 
to?—A. It wasn’t so many because then he could hardly] get 
up and get around. 

Q. Well, how many?—A. I don’t know how many 
were. 

Q. Your best judgment.—A. It was a couple of them, j 

Q. You drove him a couple of times to jobs in 1933?-|—A. 
Yes; there weren’t so many. 

Q. How many jobs did you drive him to in l934?-[-A. 
About a dozen, I reckon. 

Q. Could it have been two dozen?—A. No; it couldn’t %ve 
been two dozen. 

Q. A dozen and a half? — A. No; I don’t reckon it was. j If 
it was a dozen it got the limit of it. 

Q. A dozen jobs?—A. Yes. 

Q. How many jobs did you drive to in 1935, Mr. Clem, |wo 
dozen?—A. No. 

Q. How many? (R. 132.)—A. About a dozen, I reckoij. 

Q. About a dozen?'—A. Yes. 

Q. In 1936, how many jobs did you drive to?—A. There 
weren’t so many that year. 

Q. Well, your best judgment. How many?—A. It mjist 
have been a half dozen that whole year. 

Q. The whole year of 1936; only a half dozen?—A. Yesi 

Q. 1937. That is a fairly recent year. How many did you 
drive to in that year?—A. There weren’t so many. 
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Q. Two dozen? 1 —A. No; it wasn’t two dozen. 

Q. A dozen and a half?—A. It wasn’t that. 

Q. Well, what is your best judgment?—A. I don’t know, 
but it wasn’t so many jobs. I don’t know how many there 
were. 

Q. You say at least a dozen, don’t you?—A. It may have 
been a dozen. 

Q. In 193S, do you remember that clearly, how many jobs 
did you drive to in 1938?—A. I don’t remember 1938 driving 
to about three jobs. 

Q. He drove himself in 1938?'—A. I don’t know any. 

Q. In other words, you don’t know whether or not he did 
or not. You didn’t drive him?—A. If he had any I would 
have known it (R. 133). 

Q. You drove to about three in 1938?—A. Yes, sir. 

Q. How many jobs did you drive to in 1939? You say you 
drove to four jobs this present week?—A. Yes, sir. 

Q. Well, how many jobs did you drive in the last year; I 
mean 1939?—A. 1939? 

Q. Yes.—A. I reckon about a dozen. 

Q. About a dozen?—A. Yes; but there were one job at a 
time. 

Q. I asked you how many jobs you drove to?—A. I said 
about a dozen. 

Q. How many jobs did you drive to this present year, 
1940?—A. About—I drove him to jobs—it has been about 
six jobs, if that many. 

Q. About six jobs?—A. Yes. 

Q. Did you work in Mr. Cox’s garden for him?—A. Yes, 
sir. 

Q. How large is that garden, Mr. Clem?—A. It is not so 
big. 

Q. How much?—A. I don’t know. It is about a little big¬ 
ger than this room, if it is that big, I imagine. 

Q. How large was it in 1935?—A. It has been the same 
ever since I know the garden (R. 134). 

Q. Are the vegetables from his garden used in the home?— 
A. Yes, sir. 
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Q. Did you ever drive him to Mr. Pfeiger’s meat market?— 
A. Meat market? 

Q. Yes.—A. I don’t remember him working there. I know 
where the store was, but he never worked in it. 

Q. You don’t know of him working there; is that rightf—A. 
Because I never seen him working there. I have been £oing 
over there because I know him myself. 

Q. You say Mr. Cox has four boarders in his home ajt the 
present time?—A. Yes. 

Q. What is the largest number of boarders he has hpd in 
the last year?—A. Ever since I have been there some pome 
in and stay a couple of days and then go out. 

Q. What is the largest number he has had in thej last 
year? 

Mr. Dawson. I object to that. He has already testified it 
is his Aunt May. 

The Court. Of course, the witness is on cross-examination. 
It is all right. 

j 

By Mr. Spell: 

Q. What is the largest number of oarders that jhave 
boarded in Mr. Cox’s residence in the last year?—A.j The 
most I have seen have been six. They come in and stay! two 
days—just, you know, when they get a job around therej and 
then go away (R. 135). 

Q. Well, what is the most that you recall who have boarded 
in the home prior to 1939?—A. Just now, like it is now-jfour 
of us. 

Q. Does your brother work for Mr. Cox?—A. No, sirJ 

Q. Have you ever worked for Mr. Cox?—A. Well, I never 
charge anything; when I get off I help him. 

Q. Did you ever work with him in his paper and painting 
business?—A. No, sir; because I never seen him doing nothing. 
He never done anything. 

Q. You weren’t present on the job, were you?—A. I wfc>uld 
go there with him and I would bring him back because! if I 
didn’t I would lose my own. 
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Q. You don’t know whether when you left him whether he 
went back to his job or not?—A. No, I don’t know. I couldn’t 
swear to that. 

Mr. Spell. That is all. 

Redirect examination by Mr. Dawson: 

Q. I have one question. Will you tell the Court and jury 
who did the kitchen work?—A. My aunt. 

Q. Who prepares the meals?—A. My aunt. 

Q. And who serves the meals?—A. My aunt (R. 136). 

* * # * * 

Charles K. Mason was called as a witness for and on be¬ 
half of the plaintiff and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Dawson: 

Q. State your full name, please.—A. Mr. Charles K. 
Mason. 

Q. What is your business or occupation?—A. Builder. 

Q. Are you under subpoena by the Government in this 
case?—A. Yes, sir. 

Q. Mr. Mason, do you know Mr. Cox, the plaintiff, in 
this case?—A. I do. 

Q. How long have you known him?—A. Around about 
three and a half years. 

Q. During that period of time have you been in the build¬ 
ing and contracting business in Arlington County, Virginia?— 
A. Yes, sir. 

Q. Have you had any business relationship with Mr. Cox 
during that period of time?—A. Well, he has been having my 
work done, painting and paperhanging on my houses (R. 137). 

Q. How many houses have you been building during the 
last three and a half years where he has done papering and 
painting work?—A. I don’t know exactly. I would say 
maybe 15. 

Q. Do you mean five a year?—A. About that. 

Q. What sized houses are they, Mr. Mason?—A. Just a 
small, five-room bungalow. 

Q. Have you contracted with Mr. Cox to do that work for 
you?—A. I have. 


Q. And what rate per house did you contract with him?— 
A. One hundred dollars. 

Q. That is for the papering and painting of them?—A. 
That is right. 

Q. Now during that period of time, Mr. Mason, have you 
had occasion to observe Mr. Cox’s physical condition coring 
the last three and a half years that you have known hjim?— 
A. Well, he has never done any work for me himself. He has 
men to do it for him. 

Q. Well, have you been at your places, at the houses that 
you build, when they were working on that place?—A. I 
have; most of the time. 

Q. Did you ever see Mr. Cox do any work himself?— 4 . No,, 
sir. 

Q. I want you to tell the Court and jury in youif own 
language just what you observed about his physical condition 
as you saw it during that period of time.—A. Well, I Hardly 
know what to say any more than he has (R. 138) complained 
to me several times about maybe his heart was bad, afid he 
has on one or two occasions, I think the men took him home 
because he didn’t feel like he could drive the car home. Out¬ 
side of that, why, I don’t know very much about Mrj. Cox 
any more than I know so far of him being sick, becajuse I 
have never been around except just on the job. There! have 
been days when he didn’t come on the job at all. 

Q. Do you know of your own knowledge that some bf his 
men ever took him home?—A. Yes. 

Q. Was he performing any work at that time or attempting 
to perform any work?—A. No, sir. 

Q. Now, Mr. Mason, can you give an estimate of how much 
Mr. Cox has profited on those jobs?—A. No, sir; I coiildn’t. 
I don’t how much he pays his men, but I wouldn’t ithink 
his profit was very much. 

Mr. Spell. I object, unless he knows, your Honor. 

The Court. The Court thinks that is admissible, j The 
Court thinks that is admissible testimony. 


By Mr. Dawson: 

Q. Do you want the question again, Mr. Mason?—Aj Yes, 
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Q. Can you give the estimate of how much Mr. Cox has 
profited on those jobs?—A. I really don’t have any way of 
knowing. 

The Court. The Court will allow the answer to stand. 

By Mr. Dawson: 

Q. By very much, what do you mean? (R. 139.)—A. I 
wouldn’t think he would make over $25 on the most on them. 

Q. Have you employed him during the last year?—A. Yes, 
sir. 

Q. Are all these contracts that you had with him on these 
small type of houses?—A. That is the only ones I build; 
just the small ones. 

Mr. Dawson. That is all. 

Cross-examination by Mr. Spell: 

Q. Mr. Mason, how long have you been in business as a 
contractor in Arlington County?—A. I think as near as I can 
tell you about four years. 

Q. How many houses do you average building a year?— 
A. I would say five, not over six. I have only built six once, 
and that was last year or the year before last. I average 
five. 

Q. Have you given Mr. Cox a contract for painting and 
papering of those houses?—A. Yes; all but one. 

Q. How much do you pay, Mr. Cox?—A. One hundred dol¬ 
lars a house. 

Q. In addition to that you also furnish the material, don’t 
you?—A. I do. 

Q. Paper and paint?—A. Yes. 

Q. Out of the hundred dollars you pay, he only pays the 
(R. 140) labor?—A. He has to furnish his brushes. I don’t 
know how much expense that amounts to. 

Q. And his labor?—A. Yes. 

Q. How many men does he usually have on this job, Mr. 
Mason?—A. Well, usually from two to three. It just depends 
on how he is up on his work. If he is behind he brings in 
an extra man. 

Q. Does he supervise the work himself?—A. Yes, sir. 

Q. Is he there fairly regularly?—A. Most of the time. 
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Q. Is his work satisfactory to you?—A. It is. 

Q. Do you hold Mr. Cox responsible for the jobs?-r-A. 
I do. 

Q. Do you pay money directly to Mr. Cox?—A. Yes, | sir. 

Q. I believe Mr. Cox did some paperhanging in your resi¬ 
dence in about 1935, didn’t he? What year was that?-k-A. 
Well, he has papered and painted all the houses. 

Q. I mean your home, your residence.—A. Where I am 
living? 

Q. Yes.—A. I have been living where I am two years; 
a little over two years. 

Q. I mean about 1935. Didn’t he do some paperhan^ing 
(R. 141) for you in the home that you were living in at that 
time?—A. You just gave me the idea—I don’t remembei' in 
1935 just where that was because I was only renting rojoms 
at the time when I first came up here. 

Q. When you first took a residence, I mean first moved 
into a home, didn’t he do some paperhanging in that hbme 
for you?—A. No, sir. 

Q. Mr. Mason, when was the last job he did for yoij?— 
A. Three weeks ago. 

Q. Where was that job located, Mr. Mason?—A. j 720 
North Edgewood Street, in Arlington. 

Q. Do you know whether Mr. Cox had any other job ofi at 
the same time?—A. I think he did (R. 142). 

* * * * * | 

Dr. Ray F. Guynn was called as a witness by and on I be- 

i 

half of the plaintiff and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Dawson: 

Q. You may state your full name, please.—A. Ray F. 
Guynn, G-u-y-n-n. 

Q. And what is your business or occupation?—A. I afii a 
physician. 

Q. And of what school are you a graduate?—A. Gebrge 
Washington University Medical School, 1921. 

Q. And what experience did you have after the datb of 
your graduation?—A. Following my graduation I went to 
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St. Elizabeths Hospital to intern, was there for several 
months. Following (R. 171) that I went with the Veterans 
Administration and entered neurology and psychiatry in 
1937. Part of that time I was chief of the nerve and mental 
section of the Washington regional office of the Veterans’ 
Administration. In fact, I did that for several years. Later 
I was transferred to the Diagnostic Center, Washington, 
D. C. There I was chief of the out-patient department for 
the neurology and psychiatry, and taught in the post-grad¬ 
uate school there. We ran for a period of two or three years. 
Since 1937 I have been in private practice of my specialty. 

Q. And do you specialize in any particular branch of 
medical science, Doctor?—A. I do. Neurology and psychi¬ 
atry, nervous and mental diseases. 

Q. Now, for the information of the jury just tell us what 
that is.—A. Well, we just specialize in conditions of the mind 
and disorders of the emotions, physical disorders of the brain 
and spinal cord; in fact, all conditions affecting the nervous 
mechanism of the body. 

Q. Dr. Guynn, do you know Mr. Cox, the plaintiff in this 
case?—A. Yes, I do. 

Q. Did you ever have occasion to examine him?—A. Yes, 
I have examined him with the Veterans’ Administration; I 
have examined him in my office, private office. 

Q. When was the date of your last examination of him?— 
A. I examined him two days ago; that was November 26, 
1940 (R. 172). 

Q. Do you recall the first time you examined him as a men¬ 
tal and nervous specialist for the Veterans’ Bureau?—A. No, 
I don’t recall the first examination exactly. 

Mr. Dawson. Will you mark that as an exhibit [indi¬ 
cating] ? 

(Report of examination of plaintiff, consisting of four sheets, 
was marked “Plaintiff’s Exhibit 1” for identification.) 

By Mr. Dawson : 

Q. Doctor, I hand you Plaintiff’s Exhibit No. 1, and I will 
ask you if that is a report of physical examination. I mean, 
of a mental examination you made of Mr. Cox, the plaintiff 
in this case?—A. It seems to be. 
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Q. And when was that made?—A. This was made April 4, 
1924. 

By the Court: 

Q. By you, doctor?—A. Yes, sir. 

By Mr. Dawson: 

Q. And from what standpoint did you examine the 'plain¬ 
tiff at that time?—A. I examined him from the standpoint of 
his nervous and mental condition. 

Q. Doctor, for the information of the Court and jury will 
you state just how the Veterans’ Administration physicians 
operated in the examination of a veteran?—A. Usually the 
patient has a general physical examination by the general med¬ 
ical physician. After that he’s (R. 173) referred to the different 
specialists, depending upon what particular specialty he needs 
to be seen in. In this case, why, he was given a physical 
examination and referred to me for a special neuropsych|iatric 
examination. j 

Q. Is there any significance in the fact that he was referred 
to you?—A. Well, the general physician no doubt thought 
that he needed a special examination. 

Q. In other words, did you examine every patient or every 
veteran who was a claimant that came for examination?— 
A. Oh, no. 

Q. Now, Doctor, will you state to the Court and jury the 
date of that examination and just what you found on him?— 
A. Well, this date, as I said before, was April 4, 1924, and I 
questioned him at length, and on my examination I fourjd he 
had acrocyanosis of the hands and feet and hyperhidro^is of 
the hands and feet and axilla. In other words,- 

Q. Now, just a minute. Explain that in your ordinary 
language to the jury.—A. In other words, his hands werb ex¬ 
tremely sweaty, and perspiration was marked in the hands and 
the axilla, and that was due no doubt to his hypertensive jner- 
vous condition. 

Q. What else did you find, Doctor?—A. The pulse ratje at 
the time of my examination was 100 at rest, 130 after exer¬ 
cise, and 90 after two minutes of rest. 
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Q. Well, can you tell the Court and jury what the normal 
pulse rate is of the average individual?—A. Normal pulse is 
72, and after exercise it varies from (R. 174) 85 to 96, and 
usually returns to 72 or thereabouts after rest of two or three 
minutes. Of course, this is evidence of a rapid pulse, tachy¬ 
cardia of the heart; pulse was entirely too rapid. 

Among other things, he had an aphonia: he had a loss of 
voice. He couldn’t speak out loud. He couldn’t speak at all. 
He seemed exhausted after the exercise. The statement I 
have here: “Easily exhausted after exercise.” 

Those were about the principal findings. Of course, I took 
his entire history, but you don’t want that. 

By the Court: 

Q. What did you say about his pulse?—A. His pulse was 
very rapid. It was 100. 

Q. I know, but it was 100 at first?—A. Yes, sir. 

Q. And then it went up to 140?—A. At 15—130. 

Q. 130. And then it went back to the low?—A. Went to 96. 

Q. 100, didn’t it?—A. Went to 96. 

Q. What did that mean, dropping below what it was be¬ 
fore the exercise started?—A. Well, after exercise the pulse 
usually comes down, frequently comes below the original rate. 

Q. Doesn’t that indicate weakness? Or does it?—A. It in¬ 
dicates weakness, that it did not return entirely—it didn’t 
return to normal, normal rate. Of course, it was the normal 
rate when it started. 

Q. Well, I know, but if it was 100 at the beginning, and 
(R. 175) when it returned it went distinctly below 100; 96, 
did that or not. of itself, indicate weakness?—A. It did to 
me, your Honor. 

Mr. Dawson. Mark that [indicating] Plaintiff’s Exhibit 
No. 2, please. 

(Report of physical examination, dated March 14, 1929, 
■was marked “Plaintiff’s Exhibit 2” for identification.) 

By Mr. Dawson : 

Q. Doctor, I hand you a paper marked for identification 
purposes Plaintiff’s Exhibit No. 2 and ask you if that is the 
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report of an examination you made of Mr. Cox as a Vetetans r 
Bureau physician.—A. Yes, it is. 

Q. And what date did you make that?—A. This was made 
March 14, 1929. 

Q. And what were your findings at that time, Doctor?— 
A. I gave him a diagnosis of psychoneurosis, moderate degree: 
that is, a moderate degree of disturbance of his emotional- 

By the Court: 

Q. (Interposing.) Moderate degree of what, Doctor?^—A. 
Psychoneurosis. 

Q. You had better explain what psychoneurosis is.—A. jPsy- 
choneurosis is a functional nervous disorder manifested dif¬ 
ferently in different cases. They usually have dizziness, insta¬ 
bility of the pulse; sometimes they have fainting attacks and 
sleeplessness, weakness, inability to work. 

Mr. Spell. I object to “inability to work.” It invades 
(R. 176) the province of the jury. Only the jury can find 
whether the man is- 

The Court. He has given one of the symptoms Of a 
disease. 

Mr. Spell. I understood him to say “inability to work.” 

The Court. I say, that is one of the symptoms of the 
disease. 

Mr. Spell. That is the ultimate issue for the jury to!try, 
your Honor. The Supreme Court has held that a doctor may 
not testify on that subject. 

The Court. Of course, the Court itself may disagree ajs to 
what the Supreme Court said. 

Mr. Spell. I refer to the Spaulding case, your Honor. 

The Court. The Court overrules the objection. 

Mr. Spell. Yes, sir. 

Mr. Dawson. Your Honor? Oh, your Honor has already 
ruled on it. 

By Mr. Dawson: 

Q. Go ahead, Dr. Guynn, please, and tell us some of j the 
other symptoms of psychoneurosis.—A. Of course, the symp¬ 
toms, as I say, are different. You may have visceral symp¬ 
toms, hysterical vomiting, or aphonia, inability to- 
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The Court. Excuse me. And another thing, the doctor 
has only now undertaken to explain what this condition is, 
in answer to the Court’s suggestion that he ought to explain 
what the disease is that he is talking about. 

Proceed, Doctor. 

The Witness. The patient may have dream states, hys¬ 
terical trances, or can even have paralyses of the muscles not 
due (R. 177) to physical disease but due to the emotional 
disorder, confusion of thinking, et cetera. It’s a functional 
nervous disease. We haven’t been able to demonstrate any 
physical cause. 

By Mr. Dawson: 

Q. Is it a real disease as far as the individual is concerned. 
Doctor?—A. Oh, yes. 

Q. Is it a disabling disease, Doctor?—A. Yes. 

Mr. Dawson. Now*, let’s see. I should like to have his 
report: report of October fif- 

By the Court: 

Q. (Interposing.) Doctor, I want to get it clear in my mind 
what it is.—A. Yes, sir. 

Q. Is it, or not, a condition which doesn’t necessarily cul¬ 
minate in manic depressive insanity but which does always 
precede a condition of manic depressive insanity?—A. It is 
a mental disorder, your Honor, and it is a forerunner fre¬ 
quently of manic depressive psychosis as well as other psy¬ 
choses. Does that answer your question? 

Q. Yes. I understood you to say it was functional.—A. 
Functional. 

Q. And not organic?—A. That’s right. 

Q. And a manic depressive condition, as I understand it, 
is a func (R. 178) tional disorder.—A. That’s right. That’s 
right. Yes, that’s also functional. 

Mr. Datvson. Very well, your Honor. 

By Mr. Dawson: 

Q. May that continue over a period of years, too, Doctor?— 
A. It usually continues over many years. 

Mr. Dawson. And now, I should like to have his examina¬ 
tion report of October 15, 1929. 
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By Mr. Dawson: 

Q. Doctor, did you make any other part of that examination 
from there other than the mental and nervous disabilities?— 
A. Apparently I did. 

Q. Well, just tell the jury if you did; you tell the jury,, 
then, what you found, other than what would fall strictly 
within your scope of your examination as a mental anc( ner¬ 
vous specialist.—A. I beg your pardon. I did not dp the 
general. 

Mr. Dawson. Now, have you got a clip there, please^ 

(A clip was handed to Mr. Dawson by the assistant clerk.) 

By Mr. Dawson: 

Q. Doctor, I hand you a paper marked “Plaintiff’s Exhibit 
No. 3” for identification purposes. 

(Report of physical examination, consisting of two sheets, 
was marked “Plaintiff’s Exhibit 3” for identification.) 

Q. And ask you if that is a report of physical examination 
you made of Plaintiff in this case on October 15. 1929j—A. 
Yes; it is (R. 179). 

Q. Well, tell the Court and jury just what you found wjong, 
if anything, with Mr. Cox at that time.—A. I made a diag¬ 
nosis of neurasthenia, moderate degree, neurocirculator^ in 
type. That is also one form of psychoneurosis. Neurasthenia 
is a form of psychoneurosis, and the “neurocirculatorV in 
type” means that I felt the symptoms centered around his 
circulatory system; around his heart and his pulse and the 
blood system. 

Q. Could that be caused, Doctor, by a man worrying about 
his heart condition to some extent?—A. It could to somb ex¬ 
tent; yes. 

Q. Yes. Now, did you take his pulse at that time, Doc¬ 
tor?—A. I did. 

Q. Will you tell the Court and jury what you found? 1 ]—A. 
The pulse at that time was 96 standing, 130 after exercise, 
and 96 in two minutes; it returned to its pre-exercise level 
after two minutes of rest. 

Q. How much manual effort should a man make who has 
a pulse rate of 96?—A. Well, it’s a handicap; you’d havte to 
consider other parts of the disability. 
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Q. Yes. Now, Doctor, I am going to ask you some medi¬ 
cal terms and ask you to explain them to the jury before we 
go to your last examination: 

The records in this case show Mr. Cox- 

Your Honor, withdraw that question; I am going to ask 
the doctor for the purpose of continuity: 

State to the Court and jury, when was the last time you 
ex (R. ISO) amined Mr. Cox?—A. I examined him two days 
ago, in my office. 

Q. In Washington here?—A. Washington, D. C., November 
26, 16- 

Q. (Interposing.) Doctor, did you give him a thorough ex¬ 
amination at that time?—A. Yes; I did. 

Q. And I want you to tell the Court and the jury just what 
you found upon that examination. 

The Reporter. 16? 1 

The Witness. 1616 16th; at that address. 

I went into his history thoroughly. I found that he had a 
leak in his heart known at mitral regurgitation. 

Mr. Spell. I object, your Honor. I think I understood him 
to say he went into his history thoroughly. 

The Witness. This is my examination. 

Mr. Spell. Yes; but if he went into the history thoroughly 
and he examined him for the purpose of testifying in this trial. 
I object to his examination. 

Mr. Dawson. Well, then, let me ask you- 

Mr. Spell. Based on history. 

The Court. Just one minute. What say? 

Mr. Spell. I say he said he went into the history thor¬ 
oughly; and if he went into the history and considered that in 
making his diagnosis, and that examination was for the sole 
purpose of testifying in this suit, I object to his examination. 

The Court. On what theory? 

Mr. Spell. Well, history, your Honor, given by a patient 
(R. 181) who wants to use a doctor to testify in a case has 
been held nonadmissible; and if his findings are based on that 
history, naturally the findings would be off. 

The Court. Well, you know, a physician who undertakes 
to make an examination without getting a background of 




history, it seems to the Court, would be very unwise. If you 
want to argue to the jury later that the history was the basis 
of the doctor’s findings, of course you would have a perfect 
right to do it. That is within the legitimate scope ofi argu¬ 
ment. But to say that the doctor’s testimony is not admis¬ 
sible because he got his information from the patient—[which 
is, in medical terms, he got a history—the Court does not 
agree with you. 

Mr. Spell. Well, your Honor, I do not object to his physi¬ 
cal findings he made at that time, but when he included in 
his diagnosis a consideration of the history which was given 
with the intention of having him to testify in this case, I do 
object to that. I think it colors his diagnosis; very preju¬ 
dicial. 

The Court. The Court thinks that that is a matter jwhich 
would involve, if it involved anything, the weight of the 
testimony rather than its admissibility. Of course, insofar 
as concerns the specific answer the doctor gave aboht the 
mitral murmur, he would have to find the mitral murmur 
himself; he couldn’t find that from the history. 

Proceed, Doctor, please. 

Mr. Dawson. Now, just a minute, Doctor. I want io ask 
you. 

By Mr. Dawson: 

Q. The findings that you are now testifying to, are (R. 
182) those found by your own examination and not based on 
history?—A. That’s right. 

Q. Is that right?—A. His weight was a hundred-j 

Mr. Spell (interposing). I didn’t get that answer, please. 

The Witness. Yes, sir. His weight is 192 pounds, and 
his height was five feet ten inches. His blood pressurp was 
210/105; that’s his systolic pressure. His top pressure was 
210, and the lowest pressure—the diastolic we call it/—was 
105. 

Q. Doctor, now let us explain that to the jury. Wjiat is 
the difference between the two?—A. Well, the systolic pres¬ 
sure—that is the highest pressure, you put a band around 
the arm, and you cut the pulse off, and then you let your 
pressure off of your band until you can just barely hear the 
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pulse again. That's called your systolic pressure. You keep 
letting your pressure off from the band until the pulse 
returns. 

Mr. Spell. I object to the witness reading from a paper 
unless it has been offered in evidence. 

The Witness. I am merely explaining it. 

Mr. Dawson. He is not reading from the paper, Mr. Spell. 

Mr. Spell. It seems to me he is. 

The Court. He made an examination two days ago. 

Mr. Spell. Yes, your Honor. 

The Court. And he has this paper here, which I presume 
is your record; isn't it, Doctor? 

The Witness. This is a record of my examination. It’s not 
very good (R. 1S3). 

The Court. Which he is using, as I understand it, for the 
purpose of assisting his recollection; and there is no objection 
to it. 

Mr. Spell. No, your Honor; not if he looks at it and re¬ 
freshes his memory, lays it down, and then testifies from the 
refreshed memory; I have no objection to that type of testi¬ 
mony; but if he reads it word for word. I ask that it be put 
in evidence. 

The Court. The Court overrules the objection. Proceed, 
sir. 

The Witness. When the pulse first disappears, that's called 
the systolic pressure. When it returns it is known as the 
diastolic pressure. It is a matter of just putting pressure onto 
the arm to try to determine these two pressures. His arteries, 
his peripheral arteries—meaning the arteries in the arm: the 
radial artery and brachial arteries—were hardened. And I 
examined his eyes with the ophthalmoscope; that is an instru¬ 
ment where you look through the eye to the back of the eye; 
and the vessels, the arteries in the back of the eye, also showed 
evidence of being hardened. 

By Mr. Daw’son: 

Q. What is the significance of that, Doctor?—A. Well, it 
means that his hardening of his arteries has become general, 
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including the brain and the arteries leading particularly to 
the eye. It means he is- 

Q. (Interposing.) Is that any indication of a hearjt dis¬ 
ability, Doctor?—A. Well, it is evidence that the heart is 
also perhaps—the arteries are hardened perhaps (R. 1&4). 

I also looked at the disc of the eye; that is, the optic nerve, 
the large nerve that comes into the back of the eye; and the 
head of that nerve—that is, where it comes in—seems to be 
undergoing some degenerative changes. I think he hjas an 
early primary optic atrophy. That is no doubt brought on 
by the hardening of the arterial vessels. 

His heart was enlarged some on percussion. That is, we 
palpate the heart, and by the difference in sounds we try to 
determine whether it is enlarged. We thought—I thought 
it was a little enlarged to the left and a little downward. 
The sounds you hear in different places of the heart. You 
hear them in this on the right, called the aortic area; <j>n the 
left, pulmonary area; and down where the apex of the heart, 
lower down—you listen at those three places particularly for 
the sounds of the heart. If the sounds up on this sidej seem 
a little snappy—and the heart usually has two sounds: l^ind of 
a glub-dub sound. In this case you can just hear aboiiit one 
sound. It means there is some disorder, I think, in this 
valve, but it’s not a regurgitation; it’s just a snappy soijmd. 

His ankles were swollen. Both ankles were swollen, and 
on pinning the ankles with your finger you find that tfcere is 
a dent; the depression stays for a moment. It’s indicative 
of seme failing compensation of the heart, I mean thjat the 
back flow of the veinous blood to the heart is slow because 
of poor action of the heart. Therefore the fluid sort off accu¬ 
mulates in the extremities. We speak of it as edema. 

Q. Is swollen feet, Doctor, over a period of time—ijs that 
one of the signs and symptoms of a heart disability?—Aj. Yes; 
it frequently is (R. 185). 

Q. Go ahead.—A. After exercise I had him—his pul^e was 
rapid, about 88 before exercise and 110 after exercise, and it 
came down to about 80. He has showed some embarrass¬ 
ment of his cardiac—some distress, shortness of breath, as 
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if or as though the fifteen hops on each foot had given him 
a little more exhaustion than you would expect. 

I examined his chest, and I didn’t find any active condition 
in his chest, but his inspiration is sharpened, and there are 
rough breath sounds in the chest and evidence of healed 
condition. 

Q. Would that be known as calcification, Doctor?—A. 
Probably a fibrosis, probably a connective tissue, threads of 
tissues formed where there was disease at some time. I as¬ 
sume that he had—I didn’t examine his chest; I drew the 
conclusion that perhaps he had had some active process in 
the chest. 

Q. In that condition. Doctor, would a man have some de¬ 
struction of his lung tissue?—A. Yes; he would have some 
inactivity of the lung tissue and perhaps also some- 

Q. Where did you find that particularly?—A. Well, you 
find it in the apex, and then I found some—his breathing is 
shallow: it does not go as far down into his chest as it should. 
I assume that the base, the lower portion, is not perhaps as 
active as it should be. 

Q. Did you find it on both apexes?—A. Yes. Emotionally 
he is unstable, he is easily excited and worried, and his mem¬ 
ory to me seems faulty, although (R. 186) he denies it. 

By the Court: 

Q. His memory? What is that, sir?—A. Memory. In ask¬ 
ing him dates and things, it seems faulty. I felt that he 
was suffering from an anxiety neurosis or psychoneurosis anxi¬ 
ety type, associated with his other disabilities: made a diag¬ 
nosis of general arteriosclerosis, moderate degree; “arterial 
hypertension”—and that means the high blood pressure. “Ar¬ 
terial hypertension severe; retinal arteriosclerosis”: that is 
hardening of the arteries of the eye. “Primary optic atrophy, 
valvular heart disease, mitral stenosis and mitral regurgitation 
with partial decompensation and possibly renal involvement”: 
that means kidney: possibly kidney involvement. I didn’t 
examine his urine. 

By Mr. Spell: 

Q. You didn’t examine what, Doctor?—A. His urine. 
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By Mr. Dawson: 

Q. Doctor, this psychoneurosis that you found there, could 
that be caused by a man worrying over his physical condi¬ 
tion?—A. Well, it’s a factor. Certainly a factor; yes, sir. 

Q. Yes. And is that a frequent disability in tuberculosis 
cases?—A. Fairly often. 

Q. At the time you examined the plaintiff in this case— 
these are just the physical findings that you made?—A. Physi¬ 
cal and mental findings. 

Q. Yes. Are they based on your physical findings, jwhat 
(R. 187) you yourself found by the use of your instruments?— 
A. Yes; and observation of his emotional system. 

Q. Now, you might tell us, Doctor, what you mea|n by 
mitral stenosis.—A. Well, mitral stenosis means that the Ivalve 
of the heart is not normal. It frequently becomes hardened 
and unelastic. Sometimes the opening becomes smaller be¬ 
cause of the hardening around the edges due to changes jgoing 
on in the heart musculature and tissues. 

Q. Is that in relation to the mitral valve, Doctor?—A. Yes; 
I am talking about the mitral valve. And as the blood goes 
in, you have a smaller opening. When the blood: comes 
through, it doesn’t have as large an opening as it norjmally 
does, and it makes a sound because it doesn’t have thatj regu¬ 
lar opening it usually has. So when the heart starts td> con¬ 
tract then after the blood gets in the valve will not close 
completely, because it’s patent: therefore, blood will —|ls the 
heart contracts to push the blood up, some of it will go| back, 
producing what we call regurgitation, because the valve cannot 
be closed completely. 

Q. In other words, there is a wash back there; is that what 
you mean?—A. Yes. 

Q. How does that disable the person, Doctor?—A. Well, it 

interferes with the circulation of the blood, the nutrition of 

7 | 

the body, and the function of the different other organs such 
as the kidney and the liver, et cetera, and also the- 

Q. (Interposing.) Applied to a mechanical device, Iwould 
it be somewhat like a leaky valve of an automobile engine? 
(R. 188.)—A. Similar; yes. 
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Q. Now, Doctor, the records in this case show that this 
plaintiff was discharged from the military service for valvular 
heart disease, mitral regurgitation. Is that the same diag¬ 
nosis that you made in your examination of this man?—A. 
All except I had aortic—mitral stenosis. 

Q. And you also found mitral stenosis?—A. Yes. 

Q. Doctor, is that a permanent disability?—A. I think it 
is. Sure it is. 

Q. The records of the War Department also show that this 
plaintiff had a mitral regurgitation and a decrease in cardiac 
compensation subsequent to rheumatic fever. How does that 
compare with the diagnosis which you made in the case?—A. 
Well, that’s almost the same. 

Q. Is it a usual or an unusual thing for a patient to have a 
heart disability from rheumatic fever?—A. That is a usual 
complication of rheumatic fever. 

Q. What do you mean my decompensation, Doctor?—A. 
It means the heart is not taking care of the circulation prop¬ 
erly, and there becomes a congestion in the body, in the liver 
and other organs of the body, because the veinous blood— 
that is the dark blood, darker blood—is not being carried to 
the heart as fast as it should; allows it to accumulate in the— 
doesn’t take care of its work. 

Q. Now, the reports, the undisputed records in this case, 
show that on August 23, 1918, the plaintiff was examined by 
one W. R. Jones, a surgeon of the Public Health Service, and 
a diagnosis of chronic endocarditis with mitral regurgitation 
(R. 189). How does that compare with what the diagnosis 
was that you made on your last examination?—A. Well, it’s 
practically equivalent. 

Q. The diagnosis made on report of the examination shown 
by the undisputed records on August 9, 1919: examination by 
W. J. Heffner. Public Health Service physician, made a diag¬ 
nosis of mitral regurgitation with broken compensation. How 
does that compare with the-A. About the same. 

Q. Did you find broken compensation?—A. I didn’t find 
completely broken, no. Partial. 
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Q. Also, what is the accepted cure for that, Doctor? Is 
there any cure for mitral regurgitation?—A. No cure ! that I 
know of. 

Q. What do you advise a patient to do who is suffering 
from that type of disability?—A. Well, he would h^ve to 
lead a very careful life and watch his eating habits, plenty of 
rest, avoid excitement, avoid strenuous work, et cetera.| Per¬ 
haps some drugs, digitalis. 

Q. Would it be dangerous to the health of an individual 
such as that to engage in any occupation? 

Mr. Spell. I object to that, your Honor. He mai state 
what effect it ■would have on his health. 

Mr. Dawson. I withdraw the question. 

By Mr. Dawson: 

Q. What effect would it have on the health of an individual 

who was suffering with that type-A. Well, the patient in 

those conditions usually feels more or less like an invalid, 
and they feel—they are conscious (R. 190) of their disability; 
and to work strenuous work continuously would certainly be 
unwise and would not be recommended. Their health would 
be impaired further without considerable care as tc[ their 
activities. 

By the Court: 

Q. When you say “work,” you mean manual work! don’t 
you?—A. I am speaking of manual work. 

The Court. Yes. 

By Mr. Dawson: 

Q. From your examination of the plaintiff at this time, you 
think his mental condition is such that he is able tjo con¬ 
centrate on what to do?—A. Not- 

Mr. Spell. I object to that as invading the province!of the 
jury. 

Mr. Daw'son. Well, he had already testified to nlanual. 
We want to go into the mental situation. I think thht is a 
proper question. 

Mr. Spell. No. 

i 


i 
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Mr. Dawson. Whether he is properly fit to do any kind 
of work. 

Mr. Spell. No. That is clearly inadmissible. He is 
called in the case—that is the ultimate issue to be decided. 
He may testify as to what effect activity of a manual nature 
would have on his health; but as to whether or not he is 
able to do a job, that is something for this jury to say. 

I object to the question. 

Mr. Dawson. Well, then I shall ask him another question 
which I know is proper (R. 191). 

By Mr. Dawson: 

Q. Doctor, from your examination of the plaintiff in this 
case what is your opinion as to whether the plaintiff would 
be able to concentrate on any problems sufficiently, from a 
mental standpoint?—A. My opinion is that he could con¬ 
centrate mentally or for a short period; but as to concentrat¬ 
ing continuously enough to hold a full-time position, I don’t 
think he can. 

Q. Now, Doctor, report of physical examination made here 
in 1919, on May 6th, by H. E. Trimble, Assistant Surgeon 
of the Public Health Service: makes a diagnosis of chronic 
pulmonary tuberculosis. Now, would that diagnosis in any 
way check in with the condition you found in this plaintiff’s 
chest?—A. I thought perhaps he had had tuberculosis, but 
T didn’t make a definite diagnosis. It fits in in that way. 

Q. Also the report of physical examination February 8, 
1922. made by P. P. Crimmins, Public Health Service: makes 
a diagnosis of moderately advanced tuberculosis of both 
lungs. Doctor, would the arrested condition .which you 
found in his lungs be indicative of that or confirmatory of 
that diagnosis?—A. It would. 

Q. A report of physical examination made by Henry Lee 
Smith, Cardiovascular Specialist of the Government, dated 
February 9. 1925; 1923, isn’t it? 

Mr. Miller. ’23. 

Mr. Dawson. ’23 or 5. 

Mr. Miller. ’23. 
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Mr. Dawson. ’23. It is a diagnosis of astenia, neuro- 
circulatory (R. 192), right. 

Mr. Spell. Slight. 

Mr. Dawson. Slight, rather. Yes. 

By Mr. Dawson: 

Q. Would that be indication of the same disability \^hich 
you found, Doctor?—A. Yes. 

Q. A mental and nervous examination dated February 9, 
1923, by a Government physician, gives a diagnosis of hys¬ 
teria. Where is the borderline between psychoneurosi^ and 
hysteria, Doctor?—A. Hysteria is one form of psychoneui'osis. 

Q. Does that diagnosis check with what you found on 
your examination?—A. Yes. 

Q. Diagnosis made on January 15, 1926, by A. E. Matland, 
Mental and Nervous Specialist, makes a diagnosis of hysteria, 
with a notation that the same may be considered permanent. 
How does that check with the diagnosis you made?—A. That 
checks with my diagnosis of his mental condition. 

Q. Examination made on March 10, 1928, by several physi¬ 
cians of the Veterans’ Administration Dispensary: it gijves a 
general diagnosis of tuberculosis, pulmonary, chronic, pini- 
mal, arrested; psychoneurosis, hysteria, moderate. Doe^ that 
check with your diagnosis, Doctor?—A. “Phychoneprosis, 
hysteria, moderate” checks with my diagnosis. The other, I 
didn’t make a definite diagnosis, but I found evidence of what 
I thought was tuberculosis. 

Q. Now, an X-ray or fluoroscopic finding made March 12 
(R. 193) 1928, shows, “Radiostereoscopic examination of the 
chest shows some increase at the hilus and throughout both 
lungs.” Doctor, in your percussion of this man’s chest ait the 
time of your last examination would that check with the 
radiogram or fluoroscopic examination?—A. It checks fairly 
well. 

Q. The examination that’s your own. Examination (made 
October 17,1929. General examination: “Neurasthenia, paod- 
erate degree, neurocirculatory in type.” Does that diagnosis 
check with about what you found wrong with this ma(n on 
your last examination?—A. Yes. 
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Q. And the one on December 3, 1930, by Dr.—I am sorry, 
Doctor; that is your own examination. Examination made on 
August 25, 1932, by Dr. R. W. Brown, makes a diagnosis of 
psychoneurosis. That checks with yours?—A. Yes. 

Q. Also a general diagnosis at the same time by J. A. Con¬ 
nor, heart specialist, of “Neurocirculatory asthenia, severe.” 
Now, how does that-A. That checks with the neuropsy¬ 

chiatric examination. 

Q. One on April 22, 1936: diagnosis, or report of physical 
examination, rather, by Max Faber, with a diagnosis of 
“Psychoneurosis, mixed type, moderate.” Does that check 
with yours?—A. Yes. 

Q. And a “phychoneurosis, neurasthenia, moderate,” on the 
last examination here, made in October 1936. Would that be 
the same thing as you found in this man? (R. 194.)—A. Yes. 

Q. Doctor, where from 1926 down to the present time, as 
shown by the reports of Government’s physicians, there has 
been a diagnosis made of psychoneurosis or hysteria, where 
that has existed over a period of some 14 years, what is your 
opinion as to whether or not the condition at its inception was 
a curable or an incurable condition?—A. It was incurable. 

Q. From what date, Doctor?—A. From the first time it was 
noted, even. 

Q. Doctor, where the Government’s own Army physicians 
have found a mitral regurgitation with decompensation in 
1918, and that finding was correct—we’ve got to assume for 
the purpose of the record it was a correct finding—and you 
have a history shown by the sworn testimony in this case 
that from the time of the plaintiff’s discharge from the Serv¬ 
ice he has had swelling of the feet; that he has had dizzy 
spells; that he has been unable to make any sustained effort 
as far as work is concerned- 

The Court. Physical work. 

Mr. Spell. I object to that. 

By Air. Dawson: 

Q. (Continuing.) Physical work is concerned; that he has 
been able to drive a car a little bit, and all that; and you come 
down to the date of your examination you made three or four 



days ago; bearing in mind your examination and the history, 
that the plaintiff has done little if any work except vocational 
training during the early part of 1919 to 1922, do you have 
an opinion, can you express an opinion, whether the (R. 195) 
valvular heart disease, mitral insufficiency with regurgitation, 
was a curable or incurable disease back in 1918?» 

Mr. Spell. I object to that question, your Honor. That 
doesn’t show a complete picture, and the evidence in the file 
here which counsel has read in evidence hasn’t been given to 
the doctor. He has just got a partial picture. And also he 
is asked to pass upon the correctness of another doctor’s jdiag- 
nosis; that I don’t think one doctor should weigh another 
doctor’s diagnosis. 

The Court. Let us see if I can take care of that. Let us 
see if I can ask a question that would suit you both. 

Mr. Dawson. Very well, your Honor. 


By the Court: 

Q. Doctor, is a mitral regurgitation curable? In other 
words, can a valve ever be cured?—A. I do not think itj can, 
your Honor. 

The Court. Does that cover your case, or doesn’t it? 

Mr. Spell. No, your Honor. Indeed not. 

The Court. I mean does that satisfy you? 

Mr. Dawson. I think that is all I want to ask you. 

The Court. Is that satisfactory to you?* 

Mr. Daw-son. That is very satisfactory, your Honor. 

The Court. And you object to it? 

Mr. Spell. Yes, your Honor. 

The Court. The Court overrules the objection. 

Mr. Spell. I have to. 

The Court. The Court overrules the objection. 

Mr. Spell. I shall be glad to state my grounds, your Hdnor 
(R. 196). 

The Court. All right, sir. 

Mr. Spell. The report is filled with examinations and diag¬ 
noses of the heart, finding no heart condition from begin¬ 
ning— 
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The Court. There was a mitral regurgitation away back in 
1924, as I remember. 

Mr. Spell. Beginning, your Honor—no. 

Mr. Dawson. In 1918, your Honor, they discharged him 
for it. 

Mr. Spell. Beginning 1919, up until and including 1936, 
there have been about 40 or 50 examinations made of this 
man, and they haven’t found it on one occasion; and I say, to 
say that the man—to assume- 

The Court. (Interposing.) Well, I misunderstood the rec¬ 
ord, then. I understood that the mitral regurgitation was 
found certainly back in 1924. 

Mr. Spell. And not since, your Honor. 

Mr. Dawson. It was found in 1918 and 1922, and there 
may be some examination where they didn’t find it; but the 
point is, that I wanted to bring out here, that once you have 
a leaky valve, nature doesn’t repair that at all. 

The Court. That is exactly the question I asked, and the 
doctor said it wasn’t curable. 

Mr. Dawson. Yes. 

Mr. Spell. Well, your Honor, I don’t find that the examina¬ 
tion of 1919- 

The Court (interposing). It does not make a particle of 
difference about that. The doctor as an expert has a right 
to testify, when a valve once gets in a situation so that it 
won’t close up (R. 197) tight, as to whether or not it can 
ever be cured. He has the right, if he knows, to say whether 
in his opinion it can or it cannot, and he says it cannot, in 
his opinion. 

Mr. Spell. Your Honor, my objection was aimed, of course, 
at the fact that there wasn’t a correct diagnosis. 

The Court. What say? 

Mr. Spell. That that wasn’t correct, as shown by the nu¬ 
merous diagnoses, examinations thereafter throughout the 
years. 

Mr. Dawson. Well, your Honor, that goes- 

Mr. Spell. Throughout the years. 

The Court. The Court has found in the record evidences 
of a mitral regurgitation prior to the first of May 1927. There 
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certainly is in the record evidence of mitral regurgitation prior 
to May 7, 1927—May the first—June the first 1927. 

Mr. Spell. The latest one I find, your Honor, is Apifil 9, 
1919. 

The Court. No. He has a right to ask this witness, as an 
expert, as to whether or not this mitral valve can ever be 
healed. He says in his opinion it cannot, and the Court 
overrules your objection. 

Mr. Dawson. You may have the witness, Mr. Spell, j 

Cross-examination by Mr. Spell: 

Q. Dr. Guynn, you examined the plaintiff, Mr. CoxJ two 
days ago, on the 26th of November, didn’t you?—A. Tjhat’s 
right. | 

Q. Did Mr. Cox give you a history at that time?-|-A. I 
questioned him about his history. 

Q. Did you put it down on the paper? (R. 198.)-f-A. I 
have the notes here. 

Q. May I see them, please, sir?—A. They are not complete; 
I’d hate to let you try to read them because, you see,! they 
are my own. 

Q. Yes, sir. I’d like to see them. 

(The witness handed to Mr. Spell two pages of longhand 
notes.) 

The Witness. I intended to dictate the record, and I djidn’t. 

By Mr. Spell: 

Q. Did you put down here all that you found, all! your 
diagnosis at that time?—A. It is not all on there; no. 

Q. I see here that you make—can you read that, pjlease, 
Mr. Guynn, No. 3 [handing paper to the witness]!?—A. 
Three? j 

Q. Yes.—A. I didn’t testify as to that. I said tljiat is 
pulmonary tuberculosis arrested; “history” written after it 
in parentheses, meaning that that was history. 

Q. You didn’t find it yourself, did you?—A. I founk cer¬ 
tain things that did not make a diagnosis of tuberculosis. 

Q. Not sufficient to make a diagnosis of tuberculosis?— 
A. That’s right. 
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Q. Will you explain what tachycardia is, Doctor?—A. It’s 
a rapid heart. 

Q. That is not an organic disability, is it?—A. It may be; 
either organic or functional (R. 199). 

Q. Pulse rate of a person 49 years old, as Mr. Cox, does 
not usually have—in other words, a man of 49 years of age 
doesn’t usually have a pulse rate of 72, does he?—A. Fre¬ 
quently. More than- 

Q. It is not unusual for it to be high in a man of that 
age, is it?—A. Well, it happens. I don’t know whether it’s 
not unusual. It can happen. 

Q. A man 49 years of age, it is not unusual, is it, for him 
to have a little hardening of the arteries? Is that right?— 
A. How old? 

Q. 49 years of age.—A. It is a little unusual. 

Q. Happens very often, though, doesn’t it?—A. It happens 
often. 

Q. That in itself doesn’t incapacitate a person very much, 
does it?—A. Oh, yes. 

Q. Many people that you have treated have had hardening 
of the arteries and have been able to carry on in the usual 
occupations, haven’t they?—A. Some of them. 

Q. That in itself isn’t indicative of a heart condition, is 
it?—A. It usually is. 

Q. You wouldn’t want to make a diagnosis of an organic 
heart condition solely on the hardening of the arteries, would 
you?—A. If it were general throughout, I would (R. 200). 

Q. Well. Doctor, when Mr. Cox came to see you, did he 
tell you that he wanted you to testify in this case?—A. I 
declare, I don’t believe he mentioned it. 

Q. Did you know you were to testify in this case?—A. 
Yes, sir. 

Q. Who told you that?—A. Mr. Dawson. 

Q. Did he discuss a history of the case with you?—A. No. 

Q. At that time?—A. No; not particularly. 

Q. Well, “not particularly,” what do you mean by that?— 
A. He said the patient had a record of disability. 

Q. What disability?—A. He didn’t tell me all the disabil¬ 
ities. I don’t know. He didn’t say particularly. 
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Q. What did he say about the record, history of a jieart 
condition?—A. He said he had a record of a nervous con¬ 
dition and a heart condition. That’s about all he said. | 

Q. Did he tell you at that time that the man had been 
examined on numerous occasions after 1919, and had never 
found any organic heart trouble?—A. No. 

Q. Did he tell you that?—A. I don’t believe he did. 

Q. But he did tell you in service that he was given a diag¬ 
nosis of mitral regurgitation with broken compensation f—A. 
No; he didn’t tell me that. He didn’t (R. 201). 

Q. What did he tell you about that at that time?— 4 - He 
said he had a diagnosis of heart condition, as I remember. 

Q. Yes.—A. That was before I saw the patient. 

Q. Yes; you didn’t examine Mr. Cox to give him any treat¬ 
ment, did you?—A. Not particularly. 

Q. Yes.—A. I examined him for the purpose of finding out 
his condition. 

Q. So that you could testify in this case?—A. I suppose so. 

Q. Well, now what kind of examination did you give him to 
determine that he had a heart condition?—A. Well, I j told 
you that I took a very thorough history, more so than jis on 
that paper that you hold in your hand there. That is jjist a 
few notes that I was going to dictate. 

Q. Did you take that history?—A. Well, I listened td> the 
history, but we can’t make a diagnosis on history, you know. 
We have to examine a patient. 

Q. You considered the history in your diagnosis, though, 
didn’t you?—A. I didn’t consider it particularly in the con¬ 
clusions. It colors it, I suppose, but we have to make| the 
diagnosis from what we find, you know. 

Q. Well, you did consider it to some extent, didn’t yob?— 
A. Oh. not in the complete diagnosis; no. He had enough 
evidence in front of me to make the diagnosis (R. 202).j 

Q. But at the same time, you did consider it to some de¬ 
gree didn’t you?—A. No; I didn’t consider it in making the 
conclusions. 

The Court. The doctor says this. The reason I am inter¬ 
jecting is that the question has been asked several times. The 
doctor says this: He did take a history, but that after he 
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made the examination he found that he could reach a con¬ 
clusion satisfactory to him without considering the history at 
all; is that true, Doctor? 

The Witness. That’s right. 

The Court. Now, proceed. 

By Mr. Spell: 

Q. Well, Doctor, did you take an X-ray of the man’s 
heart?—A. No; I did not. 

Q. Would that have been helpful in reaching a conclu¬ 
sion?—A. Not in this case, particularly. 

Q. You would like to have an X-ray, though, before you 
make a diagnosis of heart trouble, wouldn’t you?—A. It de¬ 
pends on the case. 

Q. You usually do it, don’t you?—A. Not usually; no. 

Q. How many patients a year do you examine?—A. You 
mean in private practice? 

Q. Yes, sir.—A. Every case I examine, I usually go over 
them physically and examine their heart, even though I am 
treating them for a nervous condition. 

Q. Yes. That’s right. Do you make an electrocardio¬ 
gram? (R. 203.)—A. Frequently order so. 

Q. Is that helpful?—A. It is at times. 

Q. Did you make it in this case?—A. No; I didn’t. 

Q. Would that have been helpful?—A. It wasn’t necessary. 

Q. You usually make it, don’t you, just to be sure?—A. I 
know his condition. In a marked case you don’t need it. 

Q. In other words, you didn’t need to have an X-ray or 
electrocardiogram even though the man had been examined 
for a period of 20 years, and never found any heart condi¬ 
tion? You were willing to make a diagnosis of a heart con¬ 
dition? 

Mr. Dawson. I object to that. That is not in the case at 
all. 

The Court. The Court does not think that is proper to 
make. There is plenty of evidence in the record of mitral 
regurgitation prior to 1927. 

Mr. Spell. Your Honor, we will put that in. He has put 
in enough of that to make a competent question. 
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The Court. But, my dear sir, you don’t seem to understand 
that the plaintiff’s testimony must be considered as ^ell as 
the defendant’s. Just because in your opinion- 

Mr. Spell (interposing). I didn’t say- 

The Court. Just one minute. 

Mr. Spell. Yes, sir. 

The Court. Just because in your opinion there was no 
mitral regurgitation doesn’t mean that the plaintiff’s! testi¬ 
mony (R. 204) as to mitral regurgitation shall not bej con¬ 
sidered. 

Mr. Spell. Yes, sir. 

The Court. And there is in the record plenty of evidence 
of mitral regurgitation. 

i 

By Mr. Spell: 

Q. Did you make a diagnosis of any nervous disability?— 
A. I did. ! 

Q. At that time?—A. This last, you mean? 

Q. Yes.—A. I did. 

Q. Do you have it down here [indicating paper] ?•—A. jl be¬ 
lieve it’s down there. Let me see. ! 


Q. Yes. 

(The witness examined the paper referred to.) 

A. I wull see if it is [examining paper further]. Noj; it’s 
not on here. 

Q. Yes. Didn’t put it on the paper, did you?—A. Njo. I 
was going to dictate the report, and I didn’t get it donej 

Q. Doctor, if a man has a diagnosis of neurocircul^tory 
asthenia, severe, on August 30, 1932, and on October 29, 1936, 
he is given a diagnosis of psychoneurosis, neurasthenia, mod¬ 
erate, would you say that his condition had improved?|—A. 
From what date? 

Q. The first date I gave you, Doctor, the first diagnosis,! was 
August 30, 1932.—A. Diagnosis? 

Q. Of Neurocirculatory asthenia, severe; and on (R. 
205)-A. He hadn’t improved, I’ll answer it. 

Q. Don’t think he’s improved any?-—A. (The witness sljiook 
his head.) 
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Q. Doctor, wouldn’t you like to have a man under your 
observation more than just a few hours before you would 
make a definite diagnosis of heart condition?—A. Depends 
on the case. 

Q. Wouldn’t you like to have had Mr. Cox?—A. No; I 
wouldn’t need that with him. 

Q. Yes.—A. His condition is rather marked. 

Q. Yes. 

The Court. Just one minute. 

By Mr. Spell: 

Q. The plaintiff has- 

The Court. Just one minute, because I want to clear this 
up: Speaking of this mitral regurgitation, doesn’t the record 
show that the examination showed that he had this mitral 
regurgitation before he ever went into the service? 

Mr. Dawson. It shows that he had one of it. No. But it 
was aggravated in the service. 

The Court. I am not talking about whether it was ag¬ 
gravated, but doesn’t the record show? 

Mr. Daw t son. Yes; it does. 

The Court. Doesn’t the record undertake to state that he 
had this mitral regurgitation before he entered the service? 

Mr. Dawson. Yes. 

The Court. That is my recollection. 

Mr. Dawson. Yes (R. 206). 

The Court. Now proceed. 

Mr. Spell. Yes; your Honor. 

By Mr. Spell: 

Q. As part of the plaintiff’s case, there appears an examina¬ 
tion, X-ray of chest dated October 17, 1929, by Dr. Elwood, 
roentgenologist, which states, “Radiostereoscopic examina¬ 
tion of the check shows thorax, heart, and diaphragm nor¬ 
mal”; and on March 14, 1929, as part of the plaintiff’s case 
it is stated, and they put in evidence this report: “Heart: No 
murmurs, accentuations or arrhythmia. Lungs: No abnor¬ 
mal signs.” 
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Doctor, that does not check with your findings? Did i!t?— 
A. You said arrhythma? Arrhythmia? Arrhythmia? 

Q. Yes. Said “No murmurs, accentuations, or arrhpdh- 
mia.”—A. No; that part didn’t check. 

Q. It does not check, does it? Your opinion, that you 
had had that information, would you have said that the jcon- 
dition had its onset prior to the date of your examination 
on the 26th?—A. That wouldn’t be enough- 

Q. Accepting that as true.—A. That wouldn’t be 
to convince me. 

Q. You would still date the beginning of the heart condi¬ 
tion you found prior to these dates [indicating report]?!—A. 
Well, I can only date—make an opinion as to what’s given 
me, you see, as to when it began. I have a definite opinion 
that he has one now of severe degree and that it has (seen 
present for a long, long time, I don’t know how long, from 
my own personal examination of his heart. 

Q. But accepting this as true, you wouldn’t say thait he 
(R. 207) had it at that time, would you? 

The Court. The doctor may not be asked that question if 
he doesn’t- 

Mr. Spell. I withdraw that question, your Honor. 

By Mr. Spell: 

Q. Doctor, in what clinical group is psychoneurosis divided 
into?—A. What clinical groups? 

Q. Yes, sir.-A. Well, psychoneurosis, as I said, is a func¬ 

tional mental disorder. 

Q. Yes.—A. It belongs to the group of minor psychbses, 
some authorities say. Psychosis means insanity. They mean 
it’s a minor insanity. Some authorities say that. 

The Court. Mr. Spell, will this examination be prolonged? 
Because if it will, I think I shall take a recess now. Othetwise 
I shall let the doctor conclude, because he probably wants to 
get away. 

Mr. Spell. I have a few’ more questions; I think probably 
in 15 minutes, your Honor. 

The Court. All right. Proceed. 

313757—41-9 
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By Mr. Spell: 

Q. What divisions are there of psychosis? I mean, of psy¬ 
choneurosis?—A. As to what? 

Q. How is it divided, into what divisions, clinical divi¬ 
sions?—A. Psychoneurosis? (R. 208.) 

Q. Yes.—A. You have the hysteric type, neurasthenic type, 
psychasthenic type, anxiety type, mixed type. Some of them 
say they have a neurocirculatory type; that is usually a form 
of neurasthenia. 

Q. Well, Doctor, isn’t it a fact that neurasthenia, which 
is a division of psychoneurosis, and insanity are fundamen¬ 
tally distinct and different diseases?—A. I just said that we 
think, many people think, that a psychoneurosis is a fore¬ 
runner of insanity and speak of it as a minor psychosis 
(R. 209). 

Q. I will ask you also isn’t it a fact that neurasthenia does 
not end in insanity, no matter how long it persists?—A. I 
didn’t say that. 

Q. You know that that is held by many medical authori¬ 
ties, don’t you?—A. I don’t think so. 

Q. Yes.—A. Can’t say it. We don’t know how it’s going 
to turn out. 

Q. Well, Doctor, have you treated many patients who have 
had a diagnosis of psychoneurosis, neurasthenia, moderate?— 
A. A great many. 

Q. How many have you treated this year?—A. I don’t 
know. I treat on the average of from six to ten a day; per¬ 
haps not that many psychoneuroses. Maybe four, five a day; 
maybe I had better cut that down. 

Q. Well, now, a person who has a diagnosis of “psycho¬ 
neurosis, neurasthenia, moderate”—isn’t that susceptible to 
cure?—A. Seldom. Not often. 

Q. Haven’t you had patients who were cured?—A. I had 
one or two I thought I cured. 

Q. What is your course of treatment, Doctor?—A. Well, 
mere are different methods of treatment. Sometimes we try 
to treat them, give them some medicine. Sometimes we give 
them what we call psychotherapy, which is to kind of sit 



down and talk over the patient’s condition and conflict^ and 
try to straighten them out with him in his mind, see how 
long they existed, when they began, and try to (R. 210|) get 
him to understand the cause and become conscious of how 
he got that way, and hope that his increased insight will help 
him to get along with his disability. 

Sometimes we treat young patients that are not too oljl, up 
to 45, with psychoanalysis. In that case we have the patient 
lie down on a couch and sit behind the patient and let! him 
talk, in hopes that by free association we will get some deep 
material from .his mind which will be indicative of the cause 
of his condition, and also purge his mind of the gunpowder, 
or whatever you want to call it. 

Q. Well, Doctor, isn’t regular physical exercise important 
in the treatments of that disease?—A. Neurasthenia? 

Q. Yes.—A. Employment is important. I don’t know 
about physical exercise. 

Q. Employment is important?—A. Yes. 

Q. Well, in treating a neurasthenia isn’t your object to 
divert the patient’s mind, that is, from himself?—A. That’s 
right, 

Q. Yes.—A. That is part, one thing. 

Q. Is not this best done by having the patient engage in 
some suitable employment?—A. If he is able; yes. 

Q. You have many patients whom you prescribe that course 
of treatment to, don’t you?—A. Well, I have to take-yes, 
I do, if that’s all he has (R. 211) and if the age group is right. 

Q. You wouldn’t advise a person who has neurasthenia to 
do nothing but rest, would you, Doctor?—A. No. 

Q. As a mater of fact, that would be the worst thin^ he 
could do after a time, wouldn’t it?—A. Well, it wouldn’t be 
helpful. 

By the Court: 

Q. When he gets so that he can engage regularly in an iem- 
ployment and forget himself, he is cured, isn’t he, Doctor? 

That is the size of it, isn’t it?—A. Your Honor, I- 

Q. He is cured?—A. I think he is much better. I w<[>uld 
hesitate to say that he was cured. 
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By Mr. Spell: 

Q. Well. Doctor, as a matter of fact, neurasthenia is quite 
common, isn't it?—A. Fairly so. 

Q. It is commonly known to the layman as nervousness, 
isn’t it?—A. You find many cases where the patient says it’s 
nervousness are neurasthenia. 

Q. Doctor, everybody at one time or another in his life has 
been a little neurasthenic, hasn’t he?—A. I wouldn’t say that. 

Q. A person that complains has a little neurasthenia, doesn’t 
he?—A. Can’t make a diagnosis just from a complaint 
(R. 212). 

Q. Persons when they are fatigued or tired may have a 
touch of it; is that right?—A. I wouldn’t say that. You’ve 
got to give motivation for neurasthenia. 

Q. Yes. It is not an unusual disability, is it?—A. No; it 
isn’t. 

Q. Many people have it, continue working, don’t they?— 
A. Yes. 

Q. Doctor, how often have you testified in these matters 
in this court?—A. You mean in private practice or with the 
Government? 

Q. I mean in this court.—A. Well, I have testified fre¬ 
quently. At one time several years ago I had the responsi¬ 
bility for the appointment of guardians of all cases in this 
district, Washington, Maryland, West Virginia, and I testi¬ 
fied in special cases where suits were brought against the 
Government. 

Since being in private practice, in four years, since 1937, 
I can’t estimate exactly, but I have been in court twelve, fif¬ 
teen times, in this court, courts of these kinds. 

Q. How many times have you testified for Mr. Miller 
here?—A. A few times. 

Q. How many?—A. I don’t know exactly; I guess about 
six or eight times in the last four years. 

Q. Doctor, how much are you to get in this case? 

The Court. That is not a proper question. 

Mr. Dawson. I object to that, your Honor (R. 213). 

The Court. That is not a proper question. 

Mr. Spell. I will reframe the question, your Honor. 
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By Mr. Spell: 

Q. Are you on a retainer in this case? 

The Court. That is not a proper question. 

Mr. Spell. I should like to show his interest, your Honor, 
in the outcome of this lawsuit. 

The Court. That is all right. You may not show it that 
way. 

Mr. Spell. Yes. 

By Mr. Spell: 

Q. Doctor, would you get a larger or smaller fee if plain¬ 
tiff should win this case? 

The Court. The Court is not going to permit questions 
like that in this courtroom. This Court will not permit! that 
sort of examination. 

Mr. Dawson. I will say right now that he will not. 

The Court. Why, everybody knows that the doctor ii em¬ 
ployed to testify as an expert, and he is going to be paijd for 
it, I suppose. He should be. 

The Witness. Already paid for it. 

Mr. Dawson. Your Honor, in view of the fact that counsel 
has brought this issue up- 

The Court. There is no occasion—unless there is some¬ 
thing about the doctor’s testimony, the witness’ testimony, 
which justifies it, it is never permissible to reflect, obvibusly 
reflect, upon the character of the witness; and there has been 
nothing up to this time in the witness’ testimony which! jus¬ 
tifies anything of the kind (R. 214). 

Mr. Spell. I should like to show, your Honor, whethejr he 
is consciously or unconsciously interested in this matter. 

The Court. The Court will not permit that sort of exam¬ 
ination, sir. Absolutely will not permit it in this courtroom. 

Mr. Spell. Yes. 

The Court. It is contempt of court. 

Mr. Dawson. I will make a statement if Mr. Spell- 

The Court. It is not necessary. 

Mr. Dawson. Very well. 

The Court. You have just as much right to put a lawyer 
in every case on the stand and ask him how much fee h[e is 
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going to get or whether his fee is contingent or actual and 
how much the contingency is; there is no difference in the 
world. If you start that kind of thing, why, you couldn’t 
run a court. In other words, he would have just as much 
right to put you on the stand and ask you what your salary 
was. 

Mr. Spell. It would be all right with me. 

The Court. It might be all right with you, but he wouldn’t 
have a right to do it. 

By Mr. Spell: 

Q. Well, Doctor, you say you treat about ten neurasthenic 
patients a day?—A. (The witness nodded his head.) 

Q. Will you tell just how many of those patients are en¬ 
gaged in their business at this time of the ten you treat a 
day? Of course, you have to make an estimate.—A. Oh, I 
guess about a third (R. 215). 

Q. A third of them. Yes. In other words, Doctor, light 
or moderate mental and physical exertion is good for this 
type of patient, isn’t it?—A. You are going to refer to a par¬ 
ticular patient. We must ask a question on the patient, be¬ 
cause we have to consider all the things together. 

Q. I am asking you as an expert.—A. Of this type patient? 
If you are speaking of Mr. Cox- 

Q. No; I am asking you as an expert, Doctor.—A. I would 
say light work, a certain amount of it, may be helpful to him, 
but I think he would have to be very careful. 

Q. Well, I am asking you as an expert; generally isn’t that 
true?—A. Patients equivalent in disability to this case, a cer¬ 
tain amount of light work would perhaps be advantageous. 
They would have to be very careful. 

Mr. Spell. That will be all, your Honor. 

Mr. Dawson. I just want to ask him four questions, your 
Honor. 

Redirect examination by Mr. Dawson: 

Q. Now, there has been some testimony in this case that 
the plaintiff, Mr. Cox, did a little supervising of some painting 
and papering work, Doctor. Would that work that he did 


have a tendency to keep his mind off his disabilities?—A. Yes 
(R. 216). 

Q. And would it, in your opinion, keep him, from thd type 
of disability you found, from going absolutely insane? 

Mr. Spell. I object to that, your Honor. That calls for 
speculation of the wildest nature. 

Mr. Dawson. I will withdraw it. 

The Court. The Court thinks that you should withdraw it. 


By Mr. Dawson: 

Q. Doctor, how long were you engaged by the Govern¬ 
ment in making examinations for the District of Columbia?— 
A. I was engaged from 1921 until 1937, January 4. 

Q. Can you estimate how many men you examined?—A. 
I tried to estimate that one time; I estimated about twelve 
to fourteen thousand. 

Q. And how many cases have you been called in to 
testify?—A. In court? 

Q. Yes.—A. I couldn’t say. 

Q. Out of that 12,000?—A. Of course, I was in charge, as 
I say, of the appointment of guardians in other suits in jcourt 
for the Washington regional office, responsible for that for a 
period of several years. I went to court on an average of 
ten, twelve times a year, I suppose; maybe more. 

Q. Was that for the Government, Doctor?—A. Foi[ the 
Government. 

Q. And you have appeared more times for the Government 
than you have for private? (R. 217.)—A. More times, yes 
(R. 218). 


* 


John Henry Pfleiger was called as a witness for ai^d on 
behalf of the plaintiff, and, having been first duly sworn] was 
examined and testified as follows: 


Direct examination by Mr. Dawson : 

Q. State your full name, Mr. Pfleiger.—A. John Henry 
Pfleiger. 

Q. What is your business or occupation?—A. I used tjo be 
a butcher. 
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Q. How long have you been engaged in that occupation?— 
A. About 30 years. 

Q. Do you know the plaintiff in this case, Mr. Cox?—A 
Yes, sir. 

Q. How long have you known him?—A. I guess about 15 
years, 15 or 17 years—18, longer than that. I don’t remember 
the exact number of years. 

Q. Were you at one time engaged in business in the City 
of Washington?—A. Yes, sir. 

Q. Where was your place of business located?—A. The 
last place I had was 3494 M Street. 

Q. How long did you operate that place? (R. 219.)—A. 
Five years. 

Q. About what period of time, if you remember?—A. Five 
years. 

Q. I know, but what I mean is what date? Between what 
dates?—A. WTiat dates? 

Q. Yes.—A. I went in February 1930, and closed and sold 
out in July 1935. 

Q. Did you have a place in Washington prior to that 
time?—A. Oh, yes; several places. 

Q. Where was the place you owned just prior to this last 
place?—A. 3299 M Street. 

Q. How long were you located there?—A. About ten years. 

Q. What kind of place did you operate?—A. Meats and 
groceries and vegetables. 

Q. During that time did you become acquainted with Mr. 
Cox?—A. Yes; that is where I first met Mr. Cox was in this 
3299 M Street. 

Q. That, you say, was about 15 years ago?—A. Eighteen 
years ago. 

Q. Do you recall anything about his physical condition at 
that time?—A. Well, yes; when I first got acquainted with 
him he was practically speechless. He couldn’t understand. 
When he (R. 220) came to the store and asked for things 
you couldn’t understand what he was saying. 

Q. Did there come a time when you became better ac¬ 
quainted with him?—A. Oh, yes. 



Q. Did Mr. Cox ever do any errands for you or anything 
like that or was he ever employed by you?—A. At j that 
time? i 


Q. Yes.—A. Not at that time. 

Q. Did there come a time later on. when he did do tome 
work for you?—A. 1930, when I opened this last place!that 
I had. During the time that I first met him up until j that 
time we were very good friends and he used to visit my house 
and I visited his house. I knew he wasn’t working and ydien 
I opened this store I asked him if he would help me gej the 
store ready and he did and after that I would ask him tjo go 
to the bank for me and occasionally he would work atj the 
store when I had to go somewhere. j 

Q. How many people did you have employed in your ^tore 
at that time?—A. At that time, five. 

Q. Five people employed in the last store?—A. Yes, s|r. 

Q. Just what did Mr. Cox do at that time in that stork?— 
A. Well, he waited on the trade. He would help clean chick¬ 
ens and go to the bank for me on Mondays. Monday mlorn- 
ings I used to ask him to go to the bank for me (R. 221 )j. 

Q. Did you have occasion over that period of time toj ob¬ 
serve his physical condition?—A. Yes, sir. 

Q. I wish you would just tell in your own language just 
what you noticed.—A. Well, sometimes when we were ^ery 
busy he would have a kind of spell. I don’t know, sometihies 
he would vomit, spit up and then he would become wfiite 
in the face and kind of nervous. On one occasion we sent 
him home on a truck. It was one of the truck drivers that 
thought something might happen to him and we sent Ijiim 
home. After that he would be all right again for a while and 
he would become nervous, and I don’t know, he seemec^ to 
have a kind of quick temper. He used to get little spells $nd 
get in the back room and when he got all right he would ccjme 
out and wait on store trade again for a while. 

The reason I used to give Mr. Cox—in fact, I lived so far 
from the store and he lived just between my house and the 
store and I gave him the key to the store and when a show 
‘storm came or I was sick I would call him up and get hjim 
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to open the store until I could get there or until somebody 
took care of it for me. That is how I became to get so well 
acquainted with him. 

Q. Well, during the time he was in your place, did you pay 
him any wages?—A. Well, I don’t know whether you con¬ 
sidered it wages or not. I gave him things to take home, 
merchandise. Well, he worked Fridays and Saturdays, and I 
would give him five dollars for the work. 

Q. In merchandise?—A. Or money. It was five dollars 
sometimes. Sometimes (R. 222) his merchandise would come 
to more than five dollars and he would pay me the difference 
out of his pocket. 

Q. Didn’t he do any physical work around the place 
there?—A. No, we had a man to fix the window and bring the 
meat in from the truck. He never done any hard work 
around the store for me. 

Q. You say you have known him for a period of 18 years?— 
A. Yes, I would say, I think it was 1922 when I opened that 
store in Georgetown. That is where I first got acquainted 
with him. 

By the Court: 

Q. He helped you in 1930 to 1935?—A. Yes, when I first 
became acquainted with him he was a customer. The old 
gentleman clerk I had used to wait on him. 

Q. You say you visited in his home in 1930 to 1935?—A. 
Yes, sir. 

Q. And prior to that also?—A. Yes, sir. 

Q. Did you ever hear of him being employed anywhere?— 
A. Employed anywhere? 

Q. Yes.—A. No, when I first knew him he had a truck he 
used to go around with. I don’t know what he used it for. 
I know he had a truck when I first knew him. 

Mr. Dawson. That is all. I think you may cross-examine 
him. Just one more question, please. 

By Mr. Dawson: 

Q. You were subpoenaed here by the Government? (R. 
223)—A. Yes, sir. 
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Cross-examination by Mr. Spell: 

Q. Mr. Pfleiger, you say you opened a new store at 3299 
M Street in November 1930?—A. No, sir, I didn’t say th|at, 
1932—yes, that is right, 3299. The other store was 3294 

Q. When you opened up that store, Mr. Cox helped you 
get it straight?—A. Yes. 

Q. What did he do around there?—A. Why, he took carej of 
the store while I went down town and buy material, pamt, 
and lumber, and oil cloth and things like that that I needed 
around the store and paid for things that I had coming in 
there at that time. 

Q. Did he do any clerking for you?—A. Well, I wasn’t 
opened then. 

Q. Did he do any sweeping?—A. No. 

Q. As a result of his work with you in getting ready to ojjen 
your store, did you give him employment on Friday and 
Saturday thereafter?—A. Yes, sir. 

Q. How long did that employment continue?—A. I con¬ 
tinued until I closed the store. 

Q. That was in July 1935?—A. Yes, sir. 

Q. What time would Mr. Cox usually come in the moan¬ 
ing? (R. 224).—A. Well, sometimes I would call him to open 
up the store at five o’clock in the morning. Sometimes jhe 
would come at eleven o’clock in the day. 

Q. How long would he stay on the job?—A. Well, sonjie- 
times it was two hours; he has been there as much as six hours. 
Saturdays he used to come in the morning and open up for 
me and then he would go home and come back and help ]jne 
close. 

Q. What time did you close?—A. Twelve o’clock at night. 

Q. He was employed as what is known as an extra hejip, 
wasn’t he?—A. No, well; I don’t know whether you call it 
extra help, but I suppose you would. 

Q. He was employed to take care of the week-end rushiss, 
wasn’t he?—A. Well, I suppose; yes. 

Q. Did he do any clerking?—A. Some; yes. 

Q. Did he wash any windows?—A. No. 

Q. Did he sweep any floors?—A. No. 
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Q. Did he pick any chickens?—A. No; he wouldn’t even 
clean one. 

Q. Did he take any money to the bank for you?—A. Yes, 
sir; every Monday morning. 

Q. Did he clerk for you?—A. Occasionally; yes, sir (R. 
225). 

Q. How much did you pay him for this week-end service, 
Friday and Saturday?—A. Five dollars, but I had to figure 
his service was worth to me at that time around about five 
dollars. He used—I really never gave him five dollars. He 
always got it in merchandise. Sometimes he would buy more 
merchandise than what I was giving him. 

Q. In other words, you would pay him around five dollars 
and give him groceries at cost?—A. Yes; that is about the 
way it was. I never charged him as much for his things as 
he took home as I would for the regular customers. A lot of 
things I gave him that we couldn’t sell. 

Q. He performed the work that was necessary for you to 
have done?—A. Yes. 

Q. You had to have someone to do that work?—A. Yes. 

Q. And he did it satisfactorily, didn’t he?—A. Yes, sir. 

Q. The reason you didn’t employ him after July 1935 was 
the fact that you went out of business?—A. Yes. 

Q. When he worked for you he appeared to be a healthy 
man?—A. Yes, sir. 

Mr. Spell. That is all. 

Mr. Dawson. Just a minute, Mr. Pfleiger. 

By Mr. Dawson (R. 226): 

Q. You and Mr. Cox are very good friends?—A. Yes, sir. 

Q. Is that how you happened to give him the job?—A. 
Yes, sir. 

***** 

Dr. James Joseph Whisman was called as a witness for 
and on behalf of the plaintiff and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination v by Mr. Dawson: 

Q. What is your full name, Doctor?—A. James Joseph 
Whisman. 
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Q. What is your business or occupation?—A. General prac¬ 
tice of medicine. 

Q. What school are you a graduate from?—A. University 
of Cincinnati. 

Q. Have you engaged in the practice of your profession 
since the day of your graduation?—A. Yes, sir. 

Q. What experience have you had?—A. Well, I was junior 
intern for two years in St. Francis (R. 227) Hospital. I was 
at the Good Samaritan Hospital in Cincinnati. I was student 
for five years at St. Elizabeths Hospital of this city, and 
interned in Gallinger Hospital. 

Q. Are you connected with any company in the capacity 
of Medical Director? j 

The Court. Will you please speak louder? 

The Witness. Yes; I am a Medical Director for the Provi¬ 
dence Life Insurance Company. | 

By Mr. Dawson: 

Q. Doctor, do you know the plaintiff in this case?—jA. 
Yes; I do. | 

Q. Did you ever have occasion to examine him in yotir 
professional capacity?—A. Yes; I did. j 

Q. When and where did you make your examination?-}— 
A. I don't recall the exact date. I first saw him in June £t 
my office at 2400 Thirty-ninth Street Northwest. 

Q. In Washington?—A. Yes. j 

Q. Will you tell the Court and jury in your own language 
just what you found upon your examination, what your phys¬ 
ical findings were upon that examination?—A. Well, I donlt 
recall. I didn't bring the record down here as to the factk, 
but at that time, as I recall, he had very high blood pressure!; 
his heart was enlarged, dilated; he had what we term k 
general conjunctive heart failure. 

By the Court: 

Q. What is that?—A. His blood pressure was over 200. I 
think it was be (R. 228) tween 210 and 220, if I remembef 
correctly. His ankles were very swollen. He had congestion 
in his chest, and he was suffering from a great deal of pairj 
and a great many of minor complaints. 
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By Mr. Dawson: 

Q. Just explain that examination. Did you make a diag¬ 
nosis?—A. Yes. 

Q. Based on your physical findings alone?—A. Yes; based 
on my physical findings. 

Q. What was that diagnosis for the injury?—A. He was 
suffering, in my opinion, with cardiac vascular renal disease, 
hypertension, and decompensation. 

Q. By decompensation, what do you mean?—A. By that 
I mean that the heart is failing or was failing to carry on 
the load necessary for him to continue any activity at all. 

Q. Did you make a chest examination of him also?—A. 
Yes; at that time. 

Q. Did you make any findings on his chest?—A. He had 
quite a bit of moisture in both lungs at that time. 

Q. What is that indicative of?—A. Congestion. 

Q. Is that indicative of anything else?—A. Well, it is very 
difficult to say under such conditions what else it might be 
indicative of. 

Q. Here are numerous reports of physical examinations 
made by medical doctors employed by the United States 
and also (R. 229) by the Public Health Service, some of 
which show that this man had had at one time an active con¬ 
dition of tuberculosis. Did you make any positive finding on 
that first examination that would indicate the existence of 
any such condition?—A. No; I don’t recall that that im¬ 
pressed me at all on examination. 

Q. Did you examine him to see whether or not his tubercu¬ 
losis was arrested if any?—A. Only by physical examination. 
I didn’t have any X-ray work done on him. 

Q. Doctor, how would the condition which you found in 
your examination in 1940 affect this man's ability to work?— 
A. Why, I considered him to be- 

Mr. Spell. I object to that unless he makes the question a 
little clearer. What kind of work it is, whether it is light 
work, light physical work, or heavy work. 
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j 

By Mr. Dawson: 

Q. Well, take it as a manual laborer?—A. Well, I advised 
Mr. Cox to go home and go to bed and stay in bed. 

Q. Why?—A. His condition is very serious. It isj very 
serious now. He should be home in bed now. 

Mr. Dawson. That is all. 

Cross-examination by Mr. Spell: 

Q. Doctor, you examined the plaintiff, Mr. Cox, only once, 
haven’t you?—A. No, I have seen him several times. He 
has been in my (R. 230) office for treatment regularly |since 
I first saw him. 

Q. You first saw him in June 1940?—A. Yes. 

Q. How many times have you seen him since?—A. Well, 
I saw him several times following that in June, and th|en at 
intervals from a week to two weeks thereafter. I don’t think 
he has gone more than two weeks that I haven’t seep him 
since that time. j 

Q. Will you please state the reason for the examination 
you gave Mr. Cox?—A. Well, he complained to me. J met 
Mr. Cox at a place where I deal, and he complained of fueling 
very badly, and he asked me what I could do for hiiin. I 
told him to come to see me in my office, which he did!, and 
since then he has been a patient of mine. 

Q. Where is your office?—A. I have an office at 1020 Nine¬ 
teenth Street, Northwest. At that time I was practicing at 
my home. Now, I am at 2400 Thirty-ninth Street, North¬ 
west. 

Q. When did you know that you were to testify in this! suit, 
Doctor?—A. It has been some tiir^ ago. I don’t recallj just 
exactly when. 

Q. At the time you made the examination of Mr. Coi, did 
you know or did you have any reason to believe that you 
would be called to testify in this case?—A. He said something 
to me at that time about his being disabled and wanted to 
know my opinion, as I recall, but I don’t think there wa^ any 
question about my testifying at the (R. 231) time. 


I 
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Q. Did he tell you he had a suit filed against the Govern¬ 
ment to collect his insurance?—A. He didn’t say at that time. 
I don’t believe so. 

Q. You wouldn’t say definitely that he didn’t?—A. No; I 
don’t recall definitely, because it was about that time, or 
shortly after that time that something was said. I wouldn’t 
say under oath that he absolutely didn’t or did. There was 
some conversation at that time as to his being disabled and 
having been disabled for a long time, but I don’t recall, be¬ 
cause it seems to me that it was after I saw him that I was 
asked to communicate with his attorney. 

Q. How soon after do you recall definitely that you were 
asked to communicate with his attorney?—A. I don’t recall. 
It may have been a week or two weeks. 

Q. A short time thereafter?—A. Yes; it was a compara¬ 
tively short time. 

Q. Will you please state the diagnosis you made on the 
occasion when you made the examination of Mr. Cox in June 
1940?—A. Well, my diagnosis is a working diagnosis for my 
convenience. It is best stated as being a cardiac vascular 
renal condition with hypertension and congestion. 

Q. Just explain in simple language what you mean by 
cardiac vascular renal disease.—A. Cardiac vascular renal 
disease is a condition wherein the heart and the blood vessels 
and the kidneys are affected; where there is failure of the 
heart and blood vessels and the (R. 232) kidneys to function. 
That is what we term general cardiac vascular renal disease. 
The finding may be heart and kidney and blood vessels, but 
we all consider that to be a part of one general picture. 

Q. Is that an organic condition?—A. Yes; that is an or¬ 
ganic condition. 

Q. How did you come to this conclusion? W’hat means 
did you use to make your diagnosis?—A. Well, the history 
and physical findings are sufficient. Certainly, in an ad¬ 
vanced case it is sufficient to establish a diagnosis. 

Q. Did you rely on the history?—A. Yes, I rely on my 
patient’s history. 
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Q. Well, what physical finding clid you go through in Order 
to arrive at the conclusion that you did?—A. Well, he has 
an enlarged heart, and his blood pressure is elevated, j 

Q. Just a minute. How much enlarged is his heart?—A. 
Is it now or at that time? 

Q. At the time you examined him in June when you made 
this diagnosis.—A. Well, as I recall, his heart was enlarged 
to almost his anterior axillary line. 

Q. How much beyond normal is that?—A. That is duite 
a bit beyond normal. We ordinarily, roughly speaking, j con¬ 
sider that individuals’ hearts are about the size of a closed 
hand, of his closed hand, and that that conforms in stature 
w’ith the person and gives you a rough idea of the size of their 
heart. The heart normally comes to about (R. 233) the piid- 
axillary line, the mid-clavicular line in the individual. That 
is the line which is drawn midway between the two encfs of 
the collarbone which usually comes down to the externals 
and the anterior axillary line is the line which bounds! the 
anterior portion of the axilla, or the armpit which goes down 
the side of the body. There is a difference there of about 
the size of the normal individual’s heart; there is room 
enough there for that man’s heart and another one tq be 
placed in the lateral portion. 

Q. In other words, his heart was just slightly enlarged?— 
A. No; I wouldn’t consider it slightly enlarged. 

Q. That is not unusual in a man of Mr. Cox’s age?—A. fs T o; 
as I say—for his heart to be enlarged? 

Q. Yes; to the size you found his.—A. No; not the physical 
findings; that is quite abnormal. 

Q. But that occurs frequently?—A. Not without the exist¬ 
ence of disease. 

Q. The shape of everyone’s heart is not the same sizej, is 
that true?—A. The shape and size are not terms that j we 
use. 

Q. I mean the size.—A. No; as I say, we roughly figure 
for rough diagnostic or reporting purposes that a person’s 
heart should be about the size of his closed hand. ! 
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Q. But it varies?—A. Yes. 

Q. How high was his blood pressure?—A. As I recall, it 
was over 200 systolic. 

Q. What should it be, for the benefit of the jury? (R 
234.)—A. His blood pressure should be between 130 and 140 
at the most. 

Q. For a man 49 years old?—A. Yes. 

Q. That is abnormally high, is it?—A. What? 

Q. The blood pressure you found?—A. Over 200. 

Q. Yes?—A. That is exceedingly abnormal. 

Q. That in itself does not indicate a heart condition?—A. 
No; that is part of a general picture. 

Q. There can be steps taken to bring down the person's 
blood pressure?—A. Yes; that is what we do. That is w-hat 
I tried to do with him. 

Q. Have you been successful?—A. To some extent; yes. 

Q. What other finding did you make in order to make you 
arrive at the conclusion w’hich you did? You say he had 
an enlarged heart and high blood pressure. What else?—A. 
Congestion of his lungs. 

Q. Does that refer to his heart condition?—A. Yes. 

Q. Just how does that affect his heart?—A. Well, that con¬ 
gestion in the circulation is an extra load on the work that 
the heart must do and also on the return of the blood to the 
heart. Circulation, when it is interfered with, increases the 
work which the heart must do which (R. 235) in turn inter¬ 
feres again and causes the interference to be increased. 

Q. That in itself doesn't mean the man has a heart dis¬ 
ease, does it? A man who has a congestion of his lungs?— 
A. No; it may be from any number of things. 

Q. What other finding did you make?—A. Congestion of 
his ankles—swelling of his ankles. 

Q. That can be a symptom of many diseases?—A. Yes. 

Q. It doesn't necessarily mean his heart is affected.—A. No. 

Q. What other finding did you make, Doctor?—A. He also 
had an enlarged liver, as I recall now. 

Q. Explain the connection.—A. That is all part of the cir¬ 
culatory deficiency. That is part of the failing circulation— 
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of the failing heart in which the blood is not forced through 
the blood vessel or it cannot go through the blood vessel. 

Q. Did you determine the size of his heart and his li\fer by 
percussion?—A. Yes. 

Q. All right, what else?—A. I believe that is all I recall 
now', except his eye ground at that time. 

Q. What did you find?—A. That he had retinous sclerosis. 

Q. What is that in everyday language?—A. That is $ con¬ 
dition where there is various diseases of the blood vessels of 
the retinous. Any medical student who (R. 236) makes a 
diagnosis would find the same findings. There is nd diffi¬ 
culty about it. 

Mr. Spell. I object to it. 

The Court. Just a minute. Wait until the doctor finishes. 

The Witness. In coming to the conclusion, it is ^uch a 
well-defined picture with shortness of breath, swelling |of the 
ankles, and enlargement of the liver, and elevation bf the 
blood pressure; these help me to come to my conclusion. 
That is all part of the general picture. It is not a difficult 
diagnosis. It is not one that ordinarily calls for a great deal 
of technical or laboratory work to confirm it. 

The Court. What is the objection? 

Mr. Spell. I object to the part of what an ordinary medi¬ 
cal student w'ould find. 

The Court. The objection is overruled. 

By Mr. Spell: 

Q. Doctor, and the condition you found in his ey^; that 
in itself wouldn’t indicate a heart condition, would it?—A. 
No; not any one of these conditions in themselvesj You 
couldn’t pick upon any particular finding and symptom and 
say that that is sufficient to make a diagnosis. I made a 
diagnosis of his condition upon what he told me, how he felt, 
and what I found. 

Q. You rely upon the history that he tells you?—A. Yes. 
I mean, if he says he w*as short of breath, I am bound natu¬ 
rally to consider that and give some weight to that. 

Q. What other finding did you make in each of youir diag¬ 
noses?—A. As I recall, those are all that I found at thi,t time 
(R. 237). ! 
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Q. You don’t recall any other?—A. No; I don’t believe so. 

Q. How long did you have him under observation before 
you made your diagnosis in June 1940?—A. Well, it didn’t 
take me long to make the diagnosis. 

Q. How many minutes did it take you to reach the diag¬ 
nosis you made?—A. Well, I don’t recall how many minutes. 
He sat and talked to me for a while. 

Q. For an hour?—A. Yes; I would say in the course of an 
hour. 

Q. Did you make an X-ray of his liver and his heart?—A. 
No; I had no X-ray work performed. 

Q. And that would have been a help, wouldn’t it?—A. That 
would have been a help? I don’t think so. 

Q. You do that, don’t you, in making diagnoses?—A. Well, 
it depends on what the diagnosis is for. In a cardiac con¬ 
dition, unless we have some reason to think that there is 
something blind, we don’t have an X-ray taken, for the same 
particular thing- 

The Court. Do you mean something that is obscure? 

The Witness. Yes; something that is obscure that we can't 
determine by other means. 

By Mr. Spell: 

Q. Well, Doctor, did you make an electrocardiogram of 
the man’s heart?—A. No; I didn’t. 

Q. That would be a big help, wouldn’t it?—A. That would 
be of some help; yes (R. 238). 

Q. Do you usually make those?—A. No; not on every pa¬ 
tient. 

Q. That is about the best method to determine whether a 
man has a heart condition?—A. No; I disagree. 

Q. Do you know a better method?—A. A better method? 

Q. Yes.—A. Of determining what is wrong wdth a man’s 
heart by an electrocardiogram? 

Q. Yes.—A. I think how the man acts and responses to 
strain. 

Q. I mean tests.—A. That is different. I think functional 
tests are a much better indication of what condition the man 
is in than any laboratory procedure. 


Q. You do like to have an electrocardiogram performed?— 
A. Yes; I do like to have an electrocardiogram performed, but 
you can’t put a patient through all these things whe|n you 
don’t feel it is going to be of any help. 

Q. You don’t think it was necessary in this case?—A. No; 
I think he was responding fairly well to medication. I [didn’t 
see any reason for my putting him to the expense of all! these 
laboratory procedures. 

Q. What is cardiac vascular renal disease? Is that a 
strain?—A. Cardiac vascular renal disease is usually consid¬ 
ered to be a condition which is in its inception, with disease of 
the kidney, with changes in the vascular coats in the vtessels 
(R. 239) which usually become decimated and which irk turn 
has its effect upon the cardiac muscular structure. 

Q. Will you please repeat that answer?—A. Well, i^ is a 
little difficult to picture the changes that go on. No textbook 
will tell you positively that such cause or the result ojf any 
particular condition. However, we do feel that the changes 
which occur in the kidneys are the primary changes in [most 
of these conditions. 

Q. All right. What is your object in treating him? Do 
you think his condition will continue?—A. I don’t think he is 
going to live if he isn’t careful. He is suffering with con¬ 
gestion and he can hardly breathe at times. He made the 
trip here against my orders. 

Q. Have you reduced his blood pressure-A. It is against 

my advice that he is here today. 

Q. Can you give us any estimate of when this conc.ition 
began?—A. That is very difficult to say. You see now the 
end result of Mr. Cox’s continual injury of the heart mubcles, 
kidneys, and blood vessels. 

Q. If I told you that Mr. Cox has been examined a|s re¬ 
cently as 1936, and found that nothing was the matter [with 
his heart, would you say the condition must have- 

The Court. That is not a proper question. He hasn’t 
anything to do with some other doctor’s examination. [This 
cross-examination has proceeded so long. The Court must 
take some steps to stop the continuous repetitions. 
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Mr. Spell. I have a few more questions, if your Honor 
please. I xvant to ask the doctor if he can tell us to any 
de- (R. 240) gree of certainty when this condition had its 
inception. 

The Witness. It probably had its inception when he had 
the first disease; the first infection that he had a cold or sinus; 
the first time that he had suffered digestive disturbances; the 
first time that he began to liberate toxins and absorb them 
into his system. 

Q. You don't know when that was?—A. I don’t believe 
anyone can tell you that. 

Q. That is the ultimate-A. It is the end result of con¬ 

tinuous injury to the heart, kidney, and blood vessels. 

Mr. Spell. That is all. Oh, one minute, please. 

By Mr. Spell: 

Q. What is rhinitis?—A. That is an infection of the nose. 

Q. Is that a cold condition?—A. That may be a cold or it 

may be a more severe inflammation (R. 241). 

***** 

Mr. Dawson. That is the plaintiff’s case, your Honor. 

EVIDENCE ON BEHALF OF THE UNITED STATES 

Mrs. Dorothy Stewart was called as a witness for and on 
behalf of the United States, and, having been first duly sworn, 
was examined and testified as follows: 

Direct examination by Mr. Spell: 

Q. Will you state your name, please?—A. Dorothy 
Stewart. 

Q. Where do you reside. Mrs. Stewart?—A. Arlington. 

Q. Do you know the plaintiff, Mr. Cox?—A. I’ve met him. 

Q. Mr. Cox ever do any work for you?—A. He did. 

Q. What work was that, Mrs. Stewart?—A. Painting and 
paperhanging. 

Q. Was that on your residence?—A. Yes. 

Q. When did he do this work, Mrs. Stewart?—A. In June. 

Q. 1940?—A. 1940; yes. 

Q. Yes; what w*as the size of the job?—A. Well, I couldn’t 
tell you that. 


Q. I mean how many rooms do you have?—A. Oh,j six- 
room house. 

Q. Did he paint it inside and out? (R. 252.)—A. Yes. 

Q. Paper it, too?—A. Yes. 

Q. How much did you pay him. Mrs. Stewart?—A. I 
didn’t settle with him at all. My husband did that. 

Q. Do you know how much he paid him?—A. Well, it 
was in the neighborhood of $250. 

Q. Yes; was Mr. Cox responsible to you for the job?|—A. 


Yes; he was. 

Q. Were you satisfied with the work?—A. Yes. 

Q. How long did it take him to do it, do the work?}—A. 
Around two weeks. 

Mr. Spell. That will be all. Your witness. 

i 

Mr. Dawson. Just a minute, please. Mrs. Stewart. 


Cross-examination by Mr. Dawson: 

Q. Mr. Cox do the work?—A. Did Mr. Cox do the work? 

Q. Yes.—A. Why. I didn’t see him do any of the work. 

Q. He wasn’t doing any work?—A. No: I did not. 

Q. How many men did we have there?—A. Well, now, I 
couldn’t say that because I wasn’t living there at the time. 

Q. Oh, you were not there? You were not living at the 
house? (R. 253.)—A. I wasn’t; no. 

Q. You actually didn’t see any of the work done therms; is 
that right?—A. Well, no; I didn’t; because it was always jlate 
in the afternoon when I arrived there, around 5 o’clock before 
I ever got there. 

Q. You actually don’t know who did the work there, tjien. 
do you?—A. Well, no; I couldn’t say he did that work, |but 
he was there, took the contract. 


* * * * * | 

Venner E. Spiers, called as a witness for the United Stgtes 
produced records of payments made to the plaintiff by j the 
Post Office Department for personal services. These records 
showed payments as follows (R. 254): 

January 9. 10, and 11, 1929. $15.24 salary, $(j$.24 
equipment allowance. Equipment allowance is !the 
amount that the Government allows for vehicle hire. 
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February 1, 1929. $5.62 salary; $1.08 equipment. 

March 12, 1929. $5.08 salary; $1.08 equipment (R. 
256). 

March 22 and 23, 1929. $10.16 salary; $2.16 equip¬ 
ment. 

April 1, 2, 3. 4, 5, 6, 8, and 9, 1929 Salary, $42.00; 
equipment, $8.64. 

May 16,17, and 20.1929. $15.24 salary; $3.24 equip¬ 
ment. 

June 3, 1929. Salary, $5.25; $1.08 equipment. 

July 19, 1929. Salary. $5.08; $1.08 equipment. 

July 25 to 31, 1929. $30.48 salary; $6.48 equipment; 
$5.08 salary; $1.06 equipment. 

August 1 to 15, 1929. Salary, $50.81; $10.80 equip¬ 
ment (R. 257). 

August 16 to 31, 1929. Salary, $55.85; $11.88 equip¬ 
ment. 

September 3 to 6, 12, 13, 1929. Salary, $31.50; $6.48 
equipment. 

October 5 and 28, 1929. Salary, $10.16; $2.16 equip¬ 
ment. 

January 27 and 28,1930. Salary, $10.32; $2.24 equip¬ 
ment. 

May 2 and 5, 1930. Salary, $10.32; $2.24 equip¬ 
ment. 

May 28 to 31, 1930. Salary, $20.65; $3.36 equip¬ 
ment. 

July 17, IS, and 19. 1930. Salary, $15.48; $3.36 
equipment. 

October 2. 3, and 4. 1930. Salary, $15.48; $3.36 
equipment. 

November 1 and 3,1930. Salary, $10.67; $2.24 equip¬ 
ment. 

November 22 and 29, 1930. Salary, $5.33; $1.12 
equipment. 

December 1, 1930. Salary, $5.16; $1.12 equipment 
(R. 258). 

January 1, 3. and 6, 1931. Salary, $15.48; $3.36 
equipment. 
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January 23 and 24,1931. Salary, $10.32; $2.24 jequip- 
ment. I 

February 20, 1931. Salary, $5.14; 960 equipment. 
March 29, 1931. Salary, $4.65; 960 equipment. 
April 24, 1931. Salary, $5.08; $1.00 equipment. 

May 25, 1931. Salary, $5.00; $1.04 equipment) 

June 10 and 29, 1931. Salary. $10.34; $2.08 Equip¬ 
ment. j 

July 17 and 18, 1931. Salary, $10.00; $2.08 Equip¬ 
ment. j 

August 26 and 27, 1931. Salary, $10.00; $2.08 
equipment. I 

February 24 and 25, 1932. Salary, $10.69; $2.08 

equipment. | 

March 2, 3, 9 and 10, 1932. Salary, $20.00; i$4.16 

equipment (R. 259). i 

March 17, 1932. Salary, $5.00; $1.04 equipment. 
April 25 and 26, 1932. Salary, $10.33; $2.08 equip¬ 
ment. | 

June 6 to 9, 1932. Salary, $20.67; $4.16 equipment. 
June 20 to 23, 1932. Salary, $25.83; $2.50 equip¬ 
ment. j 

July 22 and 23, 1932. Salary, $9.17; $1.82 equip¬ 
ment. 

August 8 and 9, 1932. Salary, $9.17; $1.82 equip¬ 
ment. j 

October 21, 1932. Salary, $4.58; 910 equipment.! 
January 19 and 20, 1933. Salary, $9.17; $1.82 equip¬ 
ment. I 

February 9 and 10, 1933. Salary, $10.15; $jl.82 
equipment. j 

March 22 to 24, 1933. Salary, $13.75; $2.73 equip¬ 
ment. i 

April 4 and 5, 1933. Salary, $8.78; $1.77 eqqip- 
ment. i 

April 11 and 12, 1933. Salary, $8.78; $1.77 equip¬ 
ment. j 

April 18 and 19, 1933. Salary, $8.78; $1.77 equip¬ 
ment. 
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April 25 and 26, 1933. Salary, $8.78; $1.77 equip¬ 
ment. 

May 3 and 4, 1933. Salary, $8.50; $1.77 equipment 
(R. 260). 

May 23 and 24, 1933. Salary, $8.50; $1.77 equip¬ 
ment. 

June 2 and 3, 1933. Salary, $8.78; $1.77 equip¬ 
ment. 

June 7, 1933. Salary, $4.39; 8S? equipment. 

June 1933. Salary, $8.78; $1.77 equipment. 

August 3 and 4, 1933. Salary, $8.50; 52? equipment. 

August 9 and 19. 1933. Salary, $8.50; 52? equip¬ 
ment. 

August 16 and 17, 1933. Salary, $8.50; 52? equip¬ 
ment. 

August 24 and 25, 1933. Salary, $S.50; 52? equip¬ 
ment. 

September 7 and 8, 1933. Salary, $8.78; 52? equip¬ 
ment. 

September 11, 1933. Salary, $4.39; 26? equipment. 

September 25 and 26, 1933. Salary, $8.78; 52? 
equipment (R. 261). 

Mr. Spell. If your Honor please, when we adjourned last 
evening, by agreement between counsel for the defendant 
and the plaintiff we will summarize the remaining pay roll 
records that weren’t read from by Mr. Spiers. I will sum¬ 
marize these by months in order that the entire picture may 
be gathered by the jury. 

The Court. All right, sir. 

Mr. Spell. In October 1933 Mr. Cox worked four days and 
received two checks, $9.02 each. In November 1933 Mr. Cox 
worked three days and received one check, $15.52. 

In March 1934 Mr. Cox worked for two days and received 
one check, $9.02. 

In April 1935 Mr. Cox worked two days. 

The Court. Is that 1935 or 1934? 

Mr. Spell. I beg your pardon; 1934. Mr. Cox received 
one check, 39.S2. 
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In June 1934 Mr. Cox worked five days and received | two 
checks, one for S14.73 and one for $9.82. 

In July of the same year Mr. Cox worked nine days and 
received one check of $47.56. 

In Aug. 1934 Mr. Cox worked five days and received two 
checks, one for $10.56 and one for $15.85. 

In September 1934 Mr. Cox worked two days and received 
one check for $10.83. 

In October 1934 Mr. Cox worked one day and received one 
check for $5.28. 

In December 1934 he worked two days and received | one 
check, $10.57 (R. 265). 

During the month of February 1935 Mr. Cox worked;two 
days and received one check, $11.42. 

In May of that year he worked four days and received I two 
checks in the amount of $10.99 each. In September 1935 he 
worked seven days and received two checks, one in i the 
amount of $35.14 and one in the amount of $14.06. 

In October 1935 he worked one day and received one c 
of $6.86. 

In December 1935 Mr. Cox worked three days and received 
one check, $20.57. 

In January 1936 Mr. Cox worked two days and received 
one check. $13.72. 

In February 1936 Mr. Cox worked three days and received 
two checks, one for $14.42 and one for $7.21. 

In March 1936 Mr. Cox worked three days and received 
one check for $20.57. 

In April 1936 Mr. Cox worked two days and received pne 
check for $14.06. 

In May 1936 Mr. Cox worked six days and received two 
checks, one in the amount of $20.57 and the other in jthe 
amount of $20.57. 

In June 1936 Mr. Cox worked one day and received (me 
check in the amount of $7.03. 

This completes the reading from the record—the pay-roll 
record—of the employment of Mr. Cox as a substitute njiail 
carrier at Ballston, Virginia, and marked “Government’s Ex¬ 
hibits 5-A through 5-H,” inclusive. 





154 


Now, we have records to show where Mr. Cox’s employ¬ 
ment as a temporary employee in the Ballston post office, 
where he (R. 266) worked during the Christmas rushes. 
These records have been marked “Government Exhibit 6.” 
They begin in the year 1927. It shows that in January 1927 
Mr. Cox was paid for services the amount of $36.96. For six 
days’ work in December 192S Mr. Cox was paid $30. For 
six days’ work performed in December of 1929 Mr. Cox was 
paid $37.69. For six days’ work during December 1930 Mr. 
Cox was paid $30. For work performed during the month 
of December 1931 Mr. Cox was paid $30. For work per¬ 
formed by Mr. Cox on December 19 to December 27. 1932, 
Mr. Cox was paid the sum of $27.59. For work performed 
by Mr. Cox during the month of December 1933 he was paid 
the sum of $30.18. For work performed by Mr. Cox on De¬ 
cember 17 to 26, 1934, Mr. Cox was paid the sum of S2S.50. 
For work performed by Mr. Cox on December 19. 20, 21. 23, 
24, and 26, 1935, Mr. Cox was paid the sum of $30 (R. 267). 

***** 

Government’s Exhibit No. 1 

“Application for a Permit to Operate a Motor Vehicle in 

the District of Columbia.” 

***** 

“1. Name of Applicant : Harry Clinton Cox. 

“2. Residence: Falls Church. 

***** 

“Date of Birth: June 24, 1891. 

“Age: 35. 

“Nationality: American. 

“Race: White. 

“Weight: 170. 

“Height: 6 ft. 

***** 

“7. Has your right to operate in the D. C. or elsewhere ever 
been suspended or revoked? No. 

***** 

“Date: December 1, 1926.” 

***** 




“9. Have you good natural eyesight? Yes (R. 268). 

***** 

“11. Have you ever had epileptic attacks? No. 

“12. Have you any other physical defects? No. 

“14. Signature of applicant: H. C. Cox. 

“Subscribed and sworn to before me December 3, 1926.” 
The notary public’s signature is illegible. 

“Examiner’s report: 

“Examination given and application approved by-” 

This is illegible, but the name seems to be signed by John 
Kufu, Examiner (R. 269). 

***** 

Government’s Exhibit No. 2 

Application for License to Operate Automobile. 

“Name: Harry C. Cox. Post Office address: Ballston. 

# * # * « 

“Race: White; Sex: Male; Height: 6; Weight: 200; Yqar 
born: 1891. * * * Occupation: R. F. D. carrier.” 

***** 

i 

“1. Have you driven a motor vehicle in Virginia a distance 
of 500 miles? Yes. 

“2. How long have you driven a motor vehicle: 18 yeats. 
“3. Are you familiar with motor vehicle laws and highway 

warnings and direction signs of this state? Yes (R. 270). i 

***** 

“6. Is your eyesight impaired in any way? No. 

“7. Is your hearing impaired in any way? No. 

“8. Do you have any physical defect that might affect your 
operation of a motor vehicle? * * * 

“9. Have you ever had an operator’s license? District |of 
Columbia. 

“10. Has your license ever been suspended or revoked? 
No. 

“11. Do you know that false statements herein constitute 
perjury or grounds for revocation of your license? Yes. 
“Applicant’s signature: Harry C. Cox. 
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“Comes now the above for this license, being duly sworn, 
deposes and says that the statements and answers set forth 
in the foregoing are true and correct. 

“State of Virginia, County of Arlington. 

“Subscribed and sworn to before me this 11th day of July 
1932. 

“My term expires December 31, 1935. R. E. Prennington, 
Deputy Clerk, Circuit Court, Arlington County, Virginia" 
(R. 271). * * * 

• * * * * 


Government Exhibit 3 

“Application for renewal of operator’s license, Common¬ 
wealth of Virginia." * * * 

***** 

“Name: Harry C. Cox. 

“Address: Ballston, Virginia. 

***** 

“Occupation: Paper Hanger. 

***** 

“I hereby make application for renewal of operator’s li¬ 
cense and aver the following answers are true and correct: 
“Have you any mental or physical disability which (R. 

272) affects your operation of a motor vehicle? No. 

***** 

“Applicant’s usual signature: Harry C. Cox. 

“The above applicant being duly sworn makes oath the 
statements above are true and correct. 

“State of Virginia, County of Arlington. 

“Subscribed and sworn to before me, this 4th day of June 
1934. 

“My commission expires April 20, 193S." 

This looks like “Joseph Reible, Notary Public," and the 
seal is affixed to the application and the application bears the 

stamp “Approved June 9, 1934" (R. 273). 

***** 



Government's Exhibit No. 4 


“Operator’s License Application (this application not to be 
used by chauffeurs). 

“1. Issued July 1, 1939. Expires June 30, 1942. License 
No. 408717. 

“2. Name (print): Harry C. Cox. 

“3. Street address or R. F. D. No.: 911 North Greenbrier. 

“4. City or Post Office: Arlington. State: Virginia. 

“5. Signature of licensee: Harry C. Cox. 

***** 

“8. Is your vision impaired in any way? No. 

***** 

“9. Have you any physical or mental disability? No. 
* * * (R. 274). 

***** 

“12. Has your license to drive ever been suspended or re¬ 
voked in this or any other state? No. 

***** 

“Applicant’s signature: Harry C. Cox. 

“State of Virginia, County of Arlington. 

“Subscribed and sworn to before me this 7th day of June, 
1939. 

“My commission expires April 20, 1942. 

“Joseph Reible, Notary Public.” 

Mr. Dawson. In your summation, Mr. Spell, you doiji’t 
claim that that was a physical and mental examinatioji? 
You mean it was only the examination by a clerk in the offijce 
there; is that what you mean? 

Mr. Spell. Examined to see that all the answers were filled 
in, I assume. 

Mr. Dawson. You don’t claim any medical examination?! 

Mr. Spell. No ; of course not. 
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Ernest Lunsford was called as a witness for and on behalf 
of the United States and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Spell: 

Q. Where do you live, Mr. Lunsford?—A. Fairfax. 

Q. What business are you engaged in?—A. I am a stone 
mason and building contractor. 

Q. How long have you been engaged in that business?— 
A. About seven years. 

Q. Do you know the plaintiff, Mr. Cox?—A. Yes, sir. 

Q. Has he ever done any work for you?—A. Yes, sir. 

Q. When did he first start working for you?—A. About 
September. 

Q. What year?—A. 1940. 

Q. How many jobs has he done for you?—A. Well, he had 
one job, and he had a man a few days on another job. 

Q. Will you state where that job was?—A. It was at 2214 
Key Boulevard. 

Q. What did that consist of?—A. A new house. 

Q. What size of house? (R. 276.)—A. It was 34 by 27. 

Q. How long did he take on that job?—A. Practically eight 
weeks. 

Q. How many men did he have working on that job, Mr. 
Lunsford?—A. About three. 

Q. Did he supervise their work?—A. Yes. sir. 

Q. How much did you pay him for that work, Mr. Luns¬ 
ford?—A. I paid him §300 for the job. 

Q. Was the work satisfactory?—A. Yes, sir. 

Q. What was his other job you spoke of? Where he had 
a man working?—A. I just had some floors to finish in a 
house. And some little kitchen to do. The house had been 
built for about a year. 

Q. He had one of his men working on that?—A. Yes. 

Q. Did you secure the services of this man through Mr. 
Cox?—A. Yes, sir. 

Q. Aren't you trying to get Mr. Cox a job now?—A. Yes, 
I have a little job I thought I could get him. 

Q. Where is the job?—A. That is at 650 Glebe Road. 
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Q. What is to be done there?—A. It is a little inside painting 
to do. 

Q. Is it a restaurant? (R. 277.)—A. Yes, sir. 

Q. How much will he get out of there if he gets the jofcj?— 
A. Well, I guess it amounts to around $200. 

Mr. Spell. That is all. 

Cross-examination by Mr. Miller: 

Q. This $200 that you mentioned is what will be paid, but 
of w’hich he must pay for what?—A. That is to pay for (the 
paint and labor and all. That is all. 

Q. In other w’ords, he pays for the paint and labor?-kA. 
Yes, sir. 

j 

Q. On this first job that you mentioned, w’ere you th^re, 
and did you see the work being done?—A. Yes, sir; I \yas 
there every day. 

Q. Did he do any work himself on the job around there?— 
A. No, sir. 

Q. Why, if you know’?—A. Well, I was—I thought maybe 
he w’as feeling bad. I always thought it looked like he \yas 
feeling bad, to me. He said he wasn’t able to do much wojrk. 

Q. How long have you know’n him?—A. I guess about four 
years. 

Q. During that time have you known him to do any work, 
personal work himself, that you recall?—A. Well, the fijst 
time I met him I think he w'as doing a little work. That w!as 
about four years ago. 

Q. Do you have any knowledge as to whether he made ajiy 
(R. 278) profit on this job here or whether he lost money?j— 
A. I think he lost money on this job he did for me. 

Q- Why? | 

The Court. I know’ why. Eight weeks and three men and 
$300. ! 

Mr. Miller. That is all. I won’t press that question. | 

By Mr. Miller: I 

Q. On the other job that you mentioned, do you knojv 
whether he lost money on that?—A. No; I just paid him l^y 
the hour every day. 

313757—11 - 11 ' i 
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Q. The help are paid by the hour?—A. Yes. 

Q. Do you know Mr. Cox?—A. Yes, sir. 

Q. Personally?—A. Yes, sir. 

Q. Does your personal friendship have anything to do with 
you giving him these jobs?—A. No; I thought he was just as 
good enough to do them as anybody else I knew of. I liked 
his work and all, and I never had any trouble with him. 

Q. You, I believe, were called, you were away yesterday 
morning when you were called as a witness when the plain¬ 
tiff’s case was going on?—A. Yes, sir. 

Redirect examination by Mr. Spell: 

Q. Mr. Lunsford, you said you didn’t see Mr. Cox do any 
work on the job. Do you mean physical labor? (R. 279.)— 
A. Yes. 

Q. He was supervising the work, wasn’t he?—A. Yes, sir. 

Q. And you held him responsible for the way the job was 
done, didn’t you?—A. Yes, sir. 

Q. And he gave you satisfactory work?—A. Yes, sir. 

Q. You say you saw him do some work on one job?— 
A. When I first met him. 

Q. I mean physical work.—A. Yes, sir. 

Mr. Spell. That is all. 

Mr. Miller. No further questions. 

Mr. Spell. I call for Mr. Grigsby. 

Thereupon 

Hugh A. Grigsby was called as a witness for and on behalf 
of the United States, and, having been first duly sworn, was 
examined and testified as follows: 

Direct examination by Mr. Spell: 

Q. Will you please state your full name?—A. Hugh A. 
Grigsby. 

Q. What business are you in?—A. Contractor. 

Q. Do you build homes?—A. Yes, sir. 

Q. Do you know the plaintiff, Mr. Cox? (R. 280.)—A. 
Yes, sir. 

Q. How long have you known him?—A. I guess 12— 
around 12 years, I guess, maybe a little longer. 
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Q. Has he ever done any work for you?—A. Yes, sir. i 

Q. When did he first start working for you, Mr. Grigsby?— 
A. It has been about—just about this time two years ago, 
I guess, the first job he ever done, as I can remember. 

Q. Where was that job, Mr. Grigsby?—A. The job wai on 
Utah Street. 

Q. Was that a building to be papered and painted ?4-A. 
Yes, sir. 

Q. How many men did he have on that job?—A. Well, I 
don’t remember exactly whether he had two or three there. 

Q. How much did you pay him for that work?—A. I think 
it was $200 I paid him for the job. 

Q. Did Mr. Cox supervise the work?—A. Yes, sir; he was 
around there every day, practically. 

Q. Did you hold him responsible for the work?—A. Yes, 
sir. 

Q. Did he do the work satisfactorily?—A. Yes, sir. 

Q. What other jobs did he do for you, Mr. Grigsby?— 
A. He did a job they called the Pope job. That is the ndme 
of the people, Pope, P-o-p-e, job. ; 

Q. What did that job consist of?—A. That job was prac¬ 
tically all painting, I think (R. 281). j 

Q. How big a house was it?—A. Six rooms and bath, j 

Q. Did he paint it inside and out?—A. Yes, sir. ! 

Q. How many men did he have on that job?—A. Well!, I 
don’t think he had about two there. 1 

Q. Did he supervise the work?—A. Yes; he was around 
there every day. He would go and come. 

Q. Did you hold him responsible for the job?—A. Yes, $ir. 

Q. How much did you pay him for that particular job?]— 
A. That job ran even $200. 

Q. Did Mr. Cox solicit for this work, Mr. Grigsby?—jA. 
Yes; he came and gave me a bid on this job and naturally— j— 

Q. Mr. Grigsby, what other job did he do for you?—A. Ijle 
had another job which was in the 400 block, I believe, 
15—415, I think it was, Taylor Street, I believe. That h^s 
been about a year ago. It is hard to remember all this stiiff 
in your mind. That was a $200 job. 
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Q. How large a house was that?—A. Same size house. 

Q. Did Mr. Cox supervise that?—A. Yes, sir. 

Q. You held him responsible for the work?—A. Yes, sir. 

Q. Was that job satisfactory?—A. Yes (R. 282). 

Q. What other work did he do for you?—A. Another job 
he done which is pending in court now. It has never been 
settled. It got tangled up. It is 615 Taylor Street, and the 
other one is South Taylor Street. Don’t get the two mixed 
up together. 

Q. What was the contract on that house?—A. The contract 
price to start with was 8225 for it, but the extras ran it up to 
about 8300, the extra work that was done on it. Of course, 
that is tied up in court and nobody got the money. 

Q. How many men did he have on that job, Mr. Grigsby?— 
A. I don’t know. 

Q. Did he also supervise that job?—A. Yes. 

Q. Was the work satisfactory to you?—A. Well, it was. 
Yes; it was satisfactory to me. 

Mr. Spell. That is all. 

Cross-examination by Mr. Dawson: 

Q. Did you say that you have known Mr. Cox for about 12 
years?—A. Yes. Maybe a little longer. 

Q. How long have you been in the contracting business?— 
A. I have been in the contracting business in and out. I have 
been contracting off and on for about IS years. 

Q. During that period of time Mr. Cox has papered and 
painted three houses for you, approximately three or four 
houses?—A. Yes (R. 283). 

Q. How many houses have you built during that time?—A. 
Well, I don’t know exactly. I never keep any track of them. 
Mr. Cox never came to me to do any painting until the last 
year or so. 

Q. How many houses would you say you built in the last 
five years? Just estimate it roughly.—A. I built four to six 
a year. 

Q. Four to six a year?—A. Something like that. 

Q. And out of that four to six a year Mr. Cox has done four 
of these houses for you?—A. Four; yes. 
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Q. Now, were you at these places, at these houses jthat 
were being built', where the paperhanging and painting j was 
being done?—A. Yes; I was there every day. f 

Q. Did you ever see Mr. Cox do any work on the jobs 
there?—A. No; no more than take the paint brush land 
maybe paint one side of a piece of trim and show the meh or 
something like that. 

Q. As a matter of fact, you have taken him home fromj the 
job several times, haven’t you, Mr. Grigsby?—A. No; I don’t 
know as I ever did. 

Q. Do you recall one time when you took him home fjrom 
the job when he got sick on the job?—A. I believe he hdd a 
carpenter working for him at one time who took him hcjme. 
I don’t think I did. There was a carpenter who took him 
home at one time;,* one of my carpenters (R. 284), blit I 
didn’t. 

Q. Several times you asked him that you didn’t bother tak¬ 
ing him home.—A. I did. One job which he was suffering he 
said, “No,” he would stay there until the men quit workingj. 

Q. He is a man who didn’t complain very much, isn’t h^?— 
A. Well, he did complain about his head a number of tiihes. 
He said he suffered from his head and he had awful head¬ 
aches. 

Q. He got $200 apiece for each house for the paperhanging 
and painting of them?—A. Yes. 

Q. Was that for the inside and outside painting?—A. Yes. 

Q. Do you know whether he made any money on the job?— 
A. Well, I couldn’t exactly say whether he made or whether 
he lost money or not. 

Mr. Spell. He said he doesn’t know. I don’t think he 
would know. I object to that question. 

The Court. I think he said he doesn’t know. 

By Mr. Dawson : 

Q. You have been in the contracting business for 18 yeajrs. 
Do you have any opinion?—A. Not straight through. 

Q. Do you have any opinion whether the man who tobk 
those jobs at $200 apiece would make any money on them?j— 
A. Well, I don’t think he ought to lose anything on it. 
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Q. You haven’t any idea how much he made on it?—A. 
No (R. 285). 

Q. Would it be as much as S20? 

Mr. Spell. He said he doesn’t know. I object to that 
question. 

The Court. It is cross-examination. He is your witness. 
Proceed, gentlemen. 

The Witness. I wouldn’t know exactly, because I never 
figured up how long his men were there, neither what he pays 
for his men, and I don’t know what he makes. 

By Mr. Dawson: 

Q. Have you always contracted to do your painting and 
papering of your houses that you build?—A. Yes (R. 286). 

***** 

William W. McClaine, was called as a witness for and 
on behalf of the Government and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Spell: 

Q. Will you please state your full name?—A. William W. 
McClaine. 

Q. Where do you live, Mr. McClaine?—A. I live in 3316 
Newark Street Northwest, Washington. 

Q. What is your business?—A. Real estate. 

Q. How long have you been in that business, Mr. Mc¬ 
Claine?—A. Twenty years. 

Q. Is your business building houses?—A. Over in Virginia; 
yes. 

Q. Are you acquainted with Mr. Harry C. Cox?—A. Yes. 

Q. When did you become acquainted with him, Mr. Mc¬ 
Claine? (R. 317.)—A. Well, about April 1939, I think. 

Q. Has he done any painting or paperhanging work for 
you?—A. Yes. 

Q. When did he first begin working for you?—A. The first 
contract I think was in April 1939. 

Q. What did that consist of, Mr. McClaine?—A. Painting 
and papering three houses. 
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Q. What was the total amount of that contract?—A. j$640 
plus a little extra. 

Q. Did Mr. Cox contact you and endeavor to get i this 
work?—A. My son, he dealt with my son really. 

Q. Was Mr. Cox held responsible for this work?—Aj. As 
contractor—he took the contract; yes. 

Q. Did he supervise the work?—A. Yes. 

Q. How many men did he have on the job, these tjiree 
houses?—A. Well- 

i 

Mr. Dawson. I think there ought to be some showing here 
that this man was there first, before he can say how nfany 
men were on the job. 

The Court. If he doesn’t know, he can’t say; but if he 
does know, he can say. 

By Mr. Dawson: 

Q. Were you there yourself?—A. Part of the time !(R. 
318). 

By Mr. Spell: 

Q. How many men did you observe on the job when [you 
were there?—A. I think four, including Mr. Cox part of j the 
time. I don’t think they were there all the time, according 
to my recollection. 

Q. Did Mr. Cox do any of the actual manual labor on tljese 
three houses?—A. Yes. j 

Q. Did you observe him doing any papering? 

The Court. Let him state what he did. 

By Mr. Spell: 

Q. I beg your pardon. What did he do?—A. He ha<jl a 
contract to paint and paper the houses. 

Q. What did Mr. Cox do himself; any manual labor at 
all?—A. Painting. 

Q. How long did it take him to complete this work'on 
three houses?—A. About a month. My record might show; 
I don’t recall. 

Q. Do you have a record on that?—A. I have a record! of 
the payments. That gives some idea of the time. 
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Q. Did he do any other work for you, Mr. McClaine?—A. 
Yes; he entered into a contract to do the painting in a new 
apartment building we built. 

Q. What was the amount of that contract?—A. That was 
$1,650. It was later reduced to $1,450. He didn’t paint cab¬ 
inets. We bought them painted and reduced it to that extent 
(R. 319). 

Q. How many men did he have on the job, Mr. McClaine?— 
A. Five or six, at times four. 

Q. Did he supervise that work?—A. Yes. 

Q. Did you hold him responsible for the work?—A. Oh, 
yes; as a contractor; yes. 

Q. When was the work on the apartment done, Mr. Mc¬ 
Claine?—A. December—I think it was finished in January 
1940. 

Q. Were all the payments on this contract made?—A. Yes. 

Q. The contract was completed, in other words?—A. Yes. 

Q. Do you have the records showing the payments made 
to Mr. Cox on the three houses and on the apartment build¬ 
ing?—A. Yes. 

Q. May I have the record, Mr. McClaine? First one ques¬ 
tion, please, sir. Have you produced these records in re¬ 
sponse to a Government subpoena?—A. Yes. This is a con¬ 
tract for the houses [indicating]. 

Mr. Spell. I want to mark that first. At this time I offer 
in evidence document marked “Government Exhibit 8” for 
identification, which was used as a contract for papering and 
painting three dwelling houses. 

Mr. Dawson. I have no objection. 

(Papers produced by Mr. McClaine and heretofore marked 
“Government Exhibit 8” for identification were thereupon 
received in evidence) (R. 320). 

By Mr. Spell: 

Q. Will you explain that contract to the jury?—A. Well, it 
says: 

“All exterior woodwork and metal sash to receive 
three coats of Benjamin Moore outside paint”- 
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Mr. Dawson. I object to that. I think the contract ^peaks 
for itself. i 

The Court. The jury may read it themselves. 

Mr. Dawson. There is no reason why it should be read into 
the record. 

Mr. Spell. At this time I would like to offer in evidence 
document marked “Government Exhibit 9” for identification, 
which is a contract to do painting on an apartment building. 

Mr. Dawson. If your Honor please, I notice that thete are 
attached a number of letters here. I have no objection to 
the contract itself, but I think anything in the letters rtiight 
be objectionable. I haven’t gone through them but i they 
might be self-declarations. They may be segregated, j 

The Court. What do you think about it? 

Mr. Spell. Well, I haven’t looked through it myself in its 
entirety. However, I had in mind only the offering of the 
contract itself, so we will segregate that. 

Right now I offer in evidence a contract to do painting and 
papering on an apartment building owned by the McClaine 
Company and marked “Government Exhibit 9” for identi¬ 
fication. 

Mr. Dawson. I have no objection to that. 

(Document produced by Mr. McClaine heretofore marked 
“Government Exhibit 9’’ for identification was thereupon 
received in evidence) (R. 321). 

By Mr. Spell: 

Q. Have you segregated the checks on the three houses, 
for the work done on the three houses, totaling $640, and |rom 
the work done on the apartment house?—A. Yes; withj the 
exception of the last checks I held back—I think that waS in¬ 
cluded on one of the checks of the apartment building. i 

Q. What was the amount of that check: the amount! in¬ 
cluded in the check?—A. The check was for $104.47. I$20 
of that w'as applied for the contract of the three houses [and 
the balance on the contract on the apartment. 

Q. Do you have all the checks showing the payment^ on 
the contract for the painting of the apartment house ?-+-A. 
I have. i 
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Mr. Spell. I would like to have these marked as a group. 

(Checks produced by Mr. McClaine were marked “Govern¬ 
ment Exhibit 10” for identification.) 

Mr. Spell. At this time I would like to offer in evidence 
the checks showing the payments to Mr. Cox for work done 
on the three houses and one apartment building, which have 
been marked “Government Exhibit 10” for identification. 

Mr. Dawson. If they are properly identified, we have no 
objection. They haven’t been properly put in evidence yet. 
The exhibit has not been identified by this witness, your 
Honor. 

By Mr. Spell: 

Q. You produced those checks in response to a Government 
subpoena?—A. I did (R. 322). 

Q. They are checks that your company issued to Mr. Cox?— 
A. It is not a company. 

Q. Your real estate agency; is that right?—A. Some of the 
checks are signed by my son and some by myself. We are 
partners. 

Q. I see. Now, some of those checks are paid out for 
paint?—A. Yes. 

Q. Will you explain that, please?—A. We had a Winslow 
Company who furnished the painting material that went into 
this apartment building and we charged that against the con¬ 
tract. 

Q. That was part of the contract?—A. Yes; that is right. 

Mr. Miller. You paid an attorney’s fee. Is that part of 
the contract also? 

By Mr. Spell: 

Q. I notice a check here to Mrs. Anna Hedrick, $42.06, 
signed by C. C. McClaine, dated December 28, 1939. Is that 
part of the contract?—A. Yes, sir. 

Q. Will you explain that, please?—A. Mr. Cox didn’t pay 
some of his employees and they served notice that they hadn’t 
been paid and we paid through Anna Hedrick, attorney, and 
charged it against his contract. 

Q. Do you have a letter from Mr. Cox agreeing that you 
would pay the social security, workmen’s compensation, and 
you would deduct it from his contract?—A. I have (R. 323). 
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Q. Will you produce that letter, please? 

The Court. How is that material? 

Mr. Spell. We want to show all the payments under j this 
contract. 

Mr. Dawson. I don’t think it is material at all. 

The Court. All you have to show is how much was paid. 
It doesn’t make any difference whether he paid directly or not 
and how much his profit was. That is all. Of course, 1} am 
not going to interfere with your examination but it is taking 
a lot of umiecessary time, it seems to the Court. 

Mr. Spell. This is the last document I have to offer. J 

By Mr. Spell: 

Q. Will you please produce that, Mr. McClaine? 

(The witness produced a paper.) 

Mr. Spell. Will you please mark this “Government ll’f for 
identification? 

(Document produced by Mr. McClaine was marked “Gov¬ 
ernment Exhibit 11” for identification.) 

Mr. Spell. At this time I offer in evidence a letter signed 
by Harry C. Cox which purports to show the deduction of 
$22.50 for workmen’s compensation insurance and the sunli of 
89 cents for public liability insurance. This letter has fcjeen 
marked “Government Exhibit 11” for identification. I offer 
it in evidence at this time. 

Mr. Dawson. I have no objection. 

(Document heretofore marked “Government Exhibit ill” 
for identification was thereupon received in evidence.) 

Mr. Spell. I would like to read this letter to the jury (R. 
324). I shall now read Government Exhibit No. 11: 

“Arlington, Va., 

“December 26, 193$. 

“C. C. McClaine, 

2100 Wilson Blvd., Arlington, Va. 

“Dear Sir: 

“My pay roll on the paint job on your apartment 
building at 16th and North Barton Sts., Arlington, Va. 
(your Job # 40) under my contract with you dated 
July 21, 1939, was $737.92 and you may deduct frprn 


i 


170 


the amount due me under said contract Workmen’s 
Compensation and Public Liability Insurance as fol¬ 
lows: 

“Compensation Insurance $737.92 at $3.03 per $100.00_$22.50 

“Public Liability Ins. $737.92 at .12 per $100.00_ . S9 

$23.39 

“You are hereby authorized and directed to deduct 
$23.39 from the amount due me under the said contract 
dated July 21,1939. 

“This is to state also that I have deducted Social 
Security from all of my employees and will make a 
report to the Federal Government and the State of 
Virginia in due course of the amount so deducted, and 
also the amounts due by me for Social Security and 
due the State for unemployment insurance, and fur¬ 
ther that I will pay the amount of same to the respec¬ 
tive authorities for which I have accepted exclusive 
liability under my said (R. 325) contract with you 
dated July 21, 1939. 

“Yours truly, 

“(Signed) Harry C. Cox.” 

Mr. Miller. Is that the same one that this contract was 
on? 

By Mr. Spell: 

Q. What contract was this on?—A. For $1,650 on the 
apartment building. 

Mr. Miller. This is the one you just introduced as No. 9? 
Mr. Spell. No. 11. 

Mr. Miller. The contract is No. 9 in evidence. 

Mr. Spell. Yes; I have no further questions. 

Cross-examination by Mr. Miller: 

Q. Mr. McClaine, I believe you said your son and Mr. Cox 
made the arrangements; that is, your son appeared on most 
of the arrangements with Mr. Cox?—A. The contract is 
signed by my son. 

Q. Where is your son now?—A. He is in the office in Vir¬ 
ginia. 
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Q. And you and he are together?—A. Yes. 

Q. This contract. Government Exhibit 9, I notice also 
signed by M. G. Whitman, in addition to Harry C. Coxj, and 
your representative. Who was M. G. Whitman?—A. He was 
supposed to be a partner at that time. j 

Q. Of Mr. Cox? (R. 326.)—A. Yes. 

Q. He was an experienced painter?—A. Yes. 

Q. And approximately how long did it take Mr. C<j)x to 
perform that job, Mr. McClaine, from your records?—A. Do 
you mean the first contract? 

Q. Yes; the contract that these checks cover here;—A. 
Each one or the three houses? 

Q. What does your checks cover?—A. All of them. ! 

Q. How much for each one of them?—A. The three hpuses 
for $640. There was $20 extra on the garage, and $5 ext(a on 
one house, and I think caulking the windows, $9. I tjhink 
it makes $674. 

Q. What was the apartment?—A. That was $1,650, reyised 
later to $1,450, and $S extra for floor material, as I recall. 
$1,458. 

Q. You say that was revised later from $1,650; after you 
agreed to pay him $1,650, why did you cut it?—A. We boiught 
our cabinets already finished. He was to paint the cabinets, 
and we changed the terms on the cabinets. 

Q. How long did it take him to paint, or rather his jmen 
who were doing the work, on those houses, according to! the 
records?—A. Well, the first job was June 24th, and the!last 
one was August 26th, 1939. That is, $20 paid Januaryj 22, 
1940. That was held back. 

Q. That was June 24 and August 26?—A. That woulcji be 
two months (R. 327). 

Q. Two months and two days?—A. It might be two days— 
I don’t know exactly. j 

Q. That was on the houses?—A. Yes. 

Q. Now, on that apartment house, what was the period 
covered?—A. The first payment covered October 21, 1039, 
and the last January 2, 1940. 

Q. That was two months and two days also? j 
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(There was no response.) 

Q. About how many men did he have working on the house 
job? How many men were there? Do you know?—A. Four. 

Q. And on the apartment job?—A. Five or six. 

Q. You have been in this business a number of years, 
haven’t you—your present contracting business?—A. No. 

Q. What experience have you had in this?—A. We haven’t 
been building only since 1935. 

Q. For about five years?—A. Yes. 

Q. Before then did you have any experience in painting?— 
A. And in repair work. 

Q. That is in Arlington?—A. Yes. 

Q. About what does a painter working on a job like this 
earn?—A. W’e didn’t pay him anything. He had it by con¬ 
tract (R. 32$). 

Q. I know, but I mean when you did this repair work 
before you did this by contract, when you hired men, what 
did you pay them a day?—A. That all depends on the class 
of work and the conditions. 

Q. On this work on these three houses and this apartment 
house? 1 —A. Well, I don’t think you could make a compari¬ 
son. If we hire a man to do a little job and it takes a half 
day or a day, you may have to pay him more. 

Q. Well, the man who would work for two months and two 
days on a job. How much a day would he get?—A. We never 
did that. 

Q. You said that you had some experience before you went 
in the contracting business; that you hired men to do repair 
work, doing similar work?—A. Repair work isn’t similar. 

Q. You are hiring men now, aren’t you?—A. No. 

Q. It is all under contract?—A. Yes. 

Q. Do you know what a paperhanger earns a day? 1 —A. 
Some of them make more than others. W'e just hire them 
on the best terms that we can. 

Q. Do you have any knowledge at all of what they make?— 
A. Well, painters make from four dollars—maybe six dollars 
a day. 

Q. And they work seven full days a week?—A. Not any 
more, they don’t (R. 329). 
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Q. Five or six days?—A. No; I don’t think so. 

Q. Sometimes it is pretty difficult to get them, isn’t it?— 
A. WeH- 

Q. You, I believe, said you entered an arrangement With 
Mr. Cox whereby you paid the paint man yourself?'—A. Yes; 
that was by agreement with Mr. Cox. 

Q. And you designated what kind of paint should be 
bought?—A. Yes. 

Q. He had to buy it from the person that you designate^?— 
A. Yes. 

Q. All the paint was bought from W. R. Winslow Com¬ 
pany?—A. On the apartment contract; yes. 

Q. I show you these checks payable to W. R. Winslow 
Company in the amount of $252.21, $243.77, $96.53, totalling 
$592.51, that you produced here, and ask you if that i^ all 
that was paid to the paint man; that is, the man from wjiom 
Mr. Cox bought the paint on the apartment job. How njuch 
was the paint bill? Can you tell me? 1 —A. These checks— 
the first one here, $243.77, was all charged against Mr. CJox’s 
contract. This check, $252.21, and there is another lone, 
$234.56, chargeable against this contract. The next checfc of 
$96.53, there is 'another one, $91.47, charged against | the 
contract. 

Q. Well, now, do you have among your records what (the 
whole painting bill was? In other words, have you the tot^l in 
your records there (R. 330)?—A. Yes. 

Q. How much was it?—A. $569.82. 

Q. $569.82?—A. Yes. 

Q. And the amount of his contract was $1,450; is that 
right?—A. Yes; it was $8 extra. 

Q. $1,45S?—A. Yes. 

Q. And that was the job he had five or six men working 
on?—A. Yes. 

Mr. Miller. That is all. 

Redirect examination by Mr. Spell: 

Q. Just one question, please. 

Mr. Miller. May I ask one other question, please? j 

The Court. I knew it was too good to be true. 
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By Mr. Miller: 

Q. Did Mr. Cox lose money on these jobs?—A. I 
wouldn’t have any way of knowing that. 

Q. Have you given him any work since then?—A. No. 

Q. Why?—A. I haven’t had any. 

By Mr. Spell: 

Q. Mr. McClaine, the contract for the apartment house was 
signed by Mr. Cox and another party? (R. 331)—A. Yes. 

Q. Who was the other party?—A. Whitman. 

Q. He didn’t do any of the work?—A. No. 

Q. Mr. McClaine, you don’t know whether or not Mr. Cox 
paid his men $4 or So or whatever he paid them?—A. I don’t 
know. 

Mr. Spell. That is all. 

The Witness. It was none of our business. 

Recross examination by Mr. Miller: 

Q. Isn’t it a fact that you are having some painting and 
papering done even at the present time?—A. We haven’t 
done any building since. 

Q. None at all since then?—A. We are now, but up until a 
month ago we weren’t. 

Q. That is an apartment house?—A. Yes. 

Q. But you are having some painting and papering done? 
You have had some painting and papering done since this 

job?—A. A little repair work; yes (R. 332). 

***** 

Raymond K. Foxwell was called as a witness for and on 
behalf of the United States and, having been first duly 
sworn, was examined and testified as follows: 

Direct examination by Mr. Spell: 

Q. Will you please state your name?—A. Dr. Raymond 
K. Foxwell. 

Q. Where do you live, Dr. Foxwell?—A. I live in Raymond 
Street, Chevy Chase, Maryland. 

Q. Where do you have your office?—A. In the Medical 
Science Building in Washington. 

Q. Dr. Foxwell, where did you receive your medical edu¬ 
cation?—A. I went to University of Maryland. 
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Q. When did you graduate from that institution?—A. 1916. 

Q. Have you followed a special field of medicine?—A. Yes. 
Since 1918 I have specialized in nervous and mental diseases. 

Q. Where did you receive your training, Doctor?—A[. I 
had internship in Pittsburgh, and I was assistant superintend¬ 
ent of state hospital for the insane, in Maryland (R. 3$7), 
for a year, and I was during the World War with the Artny. 
For 20 months I was chief of the section of nervous and mlen- 
tal diseases, base hospital, Camp Meade, and since 1920 I 
have been in private practice in Washington, practice lim¬ 
ited to nervous and mental diseases, and during that time 
have been associate psychiatrist at Gallinger Hospital and 
other hospitals, and consultant in nervous and mental dis¬ 
eases at the diagnostic center known as Mt. Alto Hospital 
for the past, about 15 years. 

Q. Doctor, as a specialist in nervous disorders, will jrou 
please explain to the jury the meaning of the term “psydho- 
neurosis”?—A. Psychoneurosis is an abnormal conditioni of 
the nervous system in which the patient has an unusual! or 
strange reaction to the ordinary stimulus, the ordinary situa¬ 
tion. There are two kinds of diseases of the nervous system, 
organic and functional. 

Organic: By “organic” we mean such things as brain jtu¬ 
mors or structural change in the brain or spinal cord. 

The functional condition: There is no pathology, there is 
no structural change, but the condition is considered fulnc- 
tional, and under that classification come the psychoneuroses. 

Q. Doctor, will you tell us the various types of psycho- 
neurosis?—A. The main types, the main subdivisions, are 
anxiety neurosis, hysteria, neurasthenia, psychasthenia, nieu- 
rocirculatory asthenia, and I believe I mentioned hysteria. 
Those are the main subdivisions (R. 338). 

Q. Doctor, is it a fact that psychoneurosis and insanity iare 
fundamentally distinct and different diseases, and that pisy- 
choneurosis does not end in insanity, no matter how lon^ it 
persists? 

Mr. Dawson. Just a minute, your Honor.. That is Ob¬ 
jected to. It is clearly a leading question. 

313757—41-12 
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The Court. What is the question? 

The Reporter. “Doctor, is it a fact that psychoneurosis 
and insanity are fundamentally distinct”- 

The Court. You mustn’t ask leading questions. The 
Court has cautioned you about that several times. 

By Mr. Spell: 

Q. Doctor, is psychoneurosis in a moderate degree consid¬ 
ered curable?—A. It is. 

Q. What course of treatment do you prescribe?—A. Well, 
the patient in the average case is given sometimes mild seda¬ 
tive drugs and various other forms of treatment. Mainly 
they are encouraged to work at their usual occupation, as 
most of them are self-centered or what we call an introvert, 
inclined to examine themselves too closely. Therefore they 
are encouraged to follow their usual occupation. 

Q. Doctor, how many psychoneurosis patients have you 
treated this past year?—A. Several hundred, probably. 

Q. Approximately how many of them are engaged in their 
usual occupations?—A. During treatment? (R. 339.) 

Q. Yes, sir.—A. More than 90 percent. 

Q. Doctor, assume a man that has a diagnosis of psycho¬ 
neurosis, moderate. What effect will moderate physical or 
mental exertion have on that man’s health?—A. A patient 
with a moderate degree of psychoneurosis is encouraged to 
work to divert his attention, and it should have a beneficial 
effect upon his health. 

By the Court: 

Q. The difficulty is to get him to do it, isn’t it?—A. Some¬ 
times; yes. 

The Court. Of course, that is the difficulty. 

By Mr. Spell: 

Q. Doctor, how many cases of psychoneurosis have you 
treated in your professional experience?—A. I wouldn’t be 
able to guess at it offhand. 

Q. How many have you had under your observation in the 
last month?—A. Oh, I’d say twenty. 
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Q. Is psychoneurosis a common occurrence, Doctor?^-A. 
Very common occurrence; yes. 

Mr. Spell. You may have the witness. 

Cross-examination by Mr. Dawson: 

Q. Doctor, is psychoneurosis always curable?—A. It’s al¬ 
ways considered so. 

Q. Does it depend in some cases upon the existence of cjther 
disabilities?—A. Yes; that’s true (R. 340). 

Q. And you say it is a functional disability?—A. Yes; not 
based on organic changes. 

Q. It is where the patient believes—has a mental condi¬ 
tion where he thinks he is not able to do certain thing^; is 
that it?—A. No. The patient has symptoms which are func¬ 
tional, not due to structural changes. 

Q. Did you ever examine Mr. Cox in this case?—A. I c|on’t 
recall ever having. 

Q. And where psychoneurosis or hysteria exists over a long 
period of years, the same degree, would you say that Was a 
curable or incurable condition?—A. I didn’t quite understand 
you. 

Q. Where it exists for 14 to 16 years, would you say that 
that was a curable or incurable condition?—A. That’s aj^out 
as long as I recall any lasting. 

Q. Isn’t it true, Doctor, in a great many cases that psycho¬ 
neurosis may be the forerunner of another psychotic condi¬ 
tion?—A. No; that is not true. 

Q. In any of these cases you have ever had, Doctor, isn’t 
it a fact that a great many cases may be diagnosed as psycho- 
neurosis or hysteria or neurocirculatory asthenia or constitu¬ 
tional psychopaths, and all of those are more or less associated 
with some kind of psychosis?—A. It is true that some psy¬ 
choses may for a period of a few months be confusing. Tf hey 
may have some symptoms that you could classify briefly as 
neurasthenic, but the onset of a psychosis as a rule is entirely 
different from a psychoneurosis (R. 341). 

Q. Many of the medical authorities today do not a^ree 
where the dividing line is between neurasthenia and psypho- 
neurosis; isn’t that a fact?—A. I don’t think so. 
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By the Court: 

Q. You don’t?—A. No, sir. 

By Mr. Dawson: 

Q. And according to a great many of the medical authori¬ 
ties, the line of demarcation is very thin between a so-called 
hysteria and a psychoneurosis, isn’t it?—A. Those would be 
the rare and exceptional case you run across, of that type. 

Q. You wouldn’t want to tell this jury, from your experi¬ 
ence that you have had, that there are no authorities today, 
no medical authorities today, that do not say that psycho¬ 
neurosis is in some way associated with or connected with a 
psychosis, do you?—A. I say, my opinion, they are entirely 
different. 

Q. Your opinion. You know there are recognized medical 
authorities to the contrary, are there not, Doctor?—A. Oh, 
yes. There is a great difference of opinion among different 
authors on various subjects. 

Q. Now, you say that a psychoneurosis is an abnormal 
condition. Does the average individual have a psycho¬ 
neurosis ?—A. Most everyone sometime in his life has at least 
a mild psychoneurosis, I believe. 

Q. Well, would that be what you call a neurasthenia, or 
would it be what you call a psychoneurosis? (R. 342.)—A. 
It means the same thing. Neurasthenia is a class, is a sub¬ 
division, of a psychoneurosis. 

Q. Well, neurasthenia mild would be the beginning point, 
perhaps, of a psychoneurosis, wouldn’t it?—A. W^ell, they are 
the same thing you speak of. 

Q. Well, it would be, you might say, the inceptency of a 
psychoneurosis, wouldn’t it?—A. Neurasthenia is a psycho¬ 
neurosis. 

Q. Yes, but it is the beginning point, isn’t it?—(There was 
no response.) 

Q. You don’t agree with that?—A. I don’t understand your 
question. I have told you they are the same thing. 

Q. In other words, a neurasthenia is a psychoneurosis, but 
a neurasthenia is the first point in the so-called nervous con¬ 
dition, isn’t it? 
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The Court. What Mr. Dawson means, I think, is: Is not 
“neurasthenia” the word usually used for a mild case of 
psychoneurosis? 

That is what you really mean? 

Mr. Dawson. Yes, that is what I really mean. I mejan it 
is the first stages, you might say. 

The Witness. Yes, you might take the general practitioner 
that doesn’t go into the different classifications very deeply; 
neurasthenia is the term that’s used to cover practically all 
psychoneurosis by the general practitioner. 


By Mr. Dawson: 

Q. It is the cover-all proposition?—A. Yes, that’s it 
(R. 343). 

Q. Yes. And a great many authorities, medical author¬ 
ities I mean, wouldn’t know the difference between a hysteria 
and a psychoneurosis, would they? I mean you would have 
to be an expert to know, wouldn’t you?'—A. No. Some good 
general practitioner could make a differential diagnosis.! 

Q. Well, he would be a man that had a lot of experience, 
wouldn’t he?—A. Yes; that is correct. 

Q. Yes. All right. Now, in this case when you are Itesti- 
fying, Doctor, this psychoneurosis is only one of this plain¬ 
tiff’s disabilities. You are only testifying as to psjrcho- 
neurosis?—A. That is correct. 

Q. Yes. Assume, Doctor, that this man has a definite 
and positive and undisputed diagnosis of mitral regurgita¬ 
tion in 1918. Assume, further, that he has a definite! and 
positive history—and not only history but positive findings 
by Government physicians—of a moderately advanced tuber¬ 
culosis covering the apexes of both of the tops of his lungs. 

Now, would that have anything to do with the psjycho- 
neurosis? 


Mr. Spell. I object, your Honor. The question is nojt full 

enough to give the doctor- 

The Court. It is for cross-examination. Proceed. 


Mr. Dawson. Do you want the question read to' you, 


Doctor? 


The Witness. Please. Just the latter part of that again. 
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The Reporter (reading). “Assume, further, that he has 
a definite and positive history—and not only history but 
positive (R. 344) findings by Government physicians—of a 
moderately advanced tuberculosis covering the apexes of both 
of the tops of his lungs. 

“Now, would that have anything to do with the psycho- 
neurosis?” 

The Witness. It may or may not have. It depends en¬ 
tirely on the cause of his particular psychoneurosis. 

By Mr. Dawson: 

Q. And then the point I am trying to make, Doctor, is 
this: You couldn’t give any definite opinion in this matter 
unless you had had this man for examination over a period 
of time and made definitely your own diagnosis in the case; 
is that correct?—A. Well, I gave the opinion on the psycho¬ 
neurosis, not on this particular man. 

Q. In other words, you are just giving an opinion on what 
psychoneurosis may or may not be in the general case; is 
that it?—A. That is correct. 

Q. Now, would a worry that the average man might have, 
or that this plaintiff might have, as to his heart condition 
or as to the condition of his tuberculosis—would that cause 
a psychoneurosis? Would that cause that neurotic condi¬ 
tion?—A. It could cause such a psychoneurosis, or the psycho¬ 
neurosis may be from some other cause that we know' 
nothing of. 

Q. Well, in most of your psychoneurosis cases isn’t it a fact 
that the patients that you are attending are usually worrying 
about some condition they have? (R. 345.)—A. Not neces¬ 
sarily their physical condition; worrying about financial con¬ 
ditions or home conditions or thousands of other things. 

Q. It is usually based more or less on a w’orry?—A. Usually 
on some emotional conflict. 

Q. Well, as far as they are concerned, Doctor, they have a 
disability, do they not?—A. Who is that? 

Q. I mean that class of patients have a real disability, do 
they not?—A. Oh, yes. 
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Q. It doesn’t necessarily mean that the man is malingering, 
does it?—A. No, no. 

Q. In other words, he is not faking or anything oif that 
kind, is he?—A. No. 

Q. Well, Doctor, do you know Dr. A. E. Marland, who is a 
mental and nervous specialist here in the city?—A. Yesj I do. 

Q. And do you know a Dr. Max Faber, who is a mental and 
nervous specialist in the city?—A. Slightly; yes, sir. 

Q. And do you know a Dr. Ray F. Gwynn, who is ^lso a 
mental and nervous specialist in this city?—A. Yes. 

Q. Are they all- 

Mr. Spell. Talk- 

The Court. These are preliminary questions. Wait | until 
(R. 346) he asks his questions. Proceed. 

By Mr. Dawson : 

Q. Do they all live in Washington?—A. Yes; I think iso. 

Mr. Dawson. I think that is all, your Honor. 

Mr. Spell. If your Honor pleases, I should like to £sk a 
question I probably should have asked on direct. 

The Court. All right, sir. 

Redirect examination by Mr. Spell: 

Q. Doctor, I ask you to assume an individual who hlad a 
diagnosis of “hysteria” in 1926, diagnosis of “psychoneubosis, 
hysteria, moderate” in 1928, diagnosis of “neurasthenia, jnod- 
erate degree, neurocirculatory in type” in 1929, and a diagnosis 
of “psychoneurosis, mixed type, moderate” in 1936, and also 
in 1936 had a diagnosis of “psychoneurosis, neurasthenia, 
moderate,” and ask you to think of a man who had had those 
diagnoses over a period of time. 

I wish you also would assume that this man has njin a 
trucking business during all the years in the diagnoses jcov- 
ered; that he was a mail carrier in 1928 to 1936, driving his 
automobile; that he did extra work around the post qffice 
from 1927 to 1935, carrying bundles and delivering packajges; 
that during that time he drove part of the way or most of the 
way from Arlington, Virginia, to Miami, Florida; that he 
averages driving an automobile five or six thousand milbs a 
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year; that he has engaged as a painting and paperhanging 
contractor supervising men on labor from 1928 to and includ¬ 
ing the last date of the diagnosis I just stated (R. 347). 

I ask you to assume that individual and state if you have 
an opinion- 

Mr. Dawson. An opinion on what? 

By Mr. Spell: 

Q. (Continuing.) Of whether his psychoneurosis was ag¬ 
gravated by this work record that I have stated to you. 

The Court. Objection sustained. No human being could 
answer that question. 

By Mr. Spell: 

Q. Doctor, do you have an opinion of whether or not the 
condition in 1936 was worse than it was in 1928? 

Mr. Dawson. I just object to that. There is no question 
there. 

The Court. How could he know anything about that? 

Mr. Dawson. No. 

The Court. And, of course, in order to clarify the situation 
some, there are other fundamental objections. You stated 
he was running a trucking business. There is nothing in the 
statement to indicate the size of the trucking business, how it 
was conducted, who conducted it. Your question is just such 
that it is impossible for the witness to answer it. 

Mr. Spell. Your Honor, I will agree to amendment if coun¬ 
sel has any to offer to my- 

The Court. Well, no, no. Counsel do not have to formu¬ 
late the question for you. I don’t believe you can formulate 
a question that would be admissible in evidence, but you may 
try it if you wish. 

By Mr. Spell: 

Q. From the diagnoses I have stated to you, which began 
(R. 348) in 19- 

The Court (interposing). There is evidence in this case of 
hardening of the arteries. There is evidence by the eye exam¬ 
ination of hardening of the arteries of the brain in this case. 
You see, you have not covered that ground. 
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Mr. Spell. Well, if your Honor pleases, if counsel wishes 
to ask the question after I have finished- 

The Court. Well, I know, but the Court has some func¬ 
tion. 

Mr. Spell. He may ask him to assume those additional 
facts. 

The Court. The Court has some function here, and the 
Court, in a matter as important as this, on a question as \jital 
as this, cannot sit here idly and let a question that is clearly 
wrong be answered, whether counsel objects or not. 

Mr. Dawson. And, your Honor, I never objected be¬ 
cause— 

The Court. I am not criticizing you at all. 

Mr. Dawson. Yes. 

The Court. I didn’t mean it in that sense, but I mean the 
Court has a perfect right to object, itself, if it sees fit to d6 it. 

Mr. Spell. Yes; your Honor. 

By Mr. Spell: 

Q. Doctor, I will ask you to assume an individual who has 
a diagnosis of “psychoneurosis, hysteria, moderate” in ^928 
and has a diagnosis in 1936 of “psychoneurosis, neurasthenia, 
moderate.” I ask you if in your opinion this man’s disability 
had increased over those years. 

Mr. Dawson. I object to that question on the ground be is 
asking him to base his opinion on the opinion of somebbdy 
else (R. 349). 

The Court. I sustain the objection. You see. “psycho¬ 
neurosis, moderate”—it is a matter of common knowledge 
that these diseases of the brain are the most obscure things 
in life; and not only the most obscure, but medicine hasn’t 
scratched the surface of them yet. 

Now, then, one doctor might say it was a psychoneurbsis 
moderate; another physician might classify it another way. 
There is no evidence that the same physician made bothl of 
those examinations; and there is no evidence that, if he bad, 
he would have the same thing in mind: one physician. As 
obscure as these diseases are known to be, are generally known 
to be among informed people of all classes, whether they be 
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physicians or otherwise, as obscure as they are, the same phy¬ 
sician might diagnose a condition in one way today and, if 
he forgot about the patient, in another way next week. 

Now, then, to undertake to ask this physician to formulate 
an opinion upon what some doctors did in 1928 and 1936, the 
Court cannot permit it. 

Mr. Spell. Your Honor, what I had in mind was that I 
haven’t referred to Mr. Cox. I asked the psychiatrist, as an 
expert, to assume a man with those diagnoses. I didn’t pin 
it to Mr. Cox. 

The Court. Well, you have got to pin it to Mr. Cox; he 
is the man who is bringing this suit. You may not wander 
all over the country on this thing. 

Mr. Spell. This doctor is testifying as an expert, and I am 
asking him about his two diagnoses as an expert. I haven’t 
put in any other evidence, who examined him, what physi¬ 
cian. I just asked him to assume that those diagnoses are 
correct (R. 350). 

The Court. The Court is compelled to sustain the objec¬ 
tion. 

Mr. Spell. That will be all, Doctor (R. 351). 

***** 

Mr. Spell (reading from medical records): 

“Discharge report upon Harry C. Cox. Report dated 
(R. 333) U. S. Naval Hospital, Washington, D. C., 
April 16, 1923. Said report shows: 

“4-16-23: Patient refuses to allow the administra¬ 
tion of a general anaesthetic for a laryngeal examina¬ 
tion. Discharged at his own request and against med¬ 
ical advice. 

“Report signed: 

“W. 0. Bailey, M. D., 

“Lieut. ( MC), U. S. N” 

“Report of physical examination of Harry C. Cox 
while at U. S. Naval Hospital, Washington, D. C., on 
April 19, 1923. Said report shows: 

“Present complaint: Hoarseness. 

“Physical examination: Well developed and fairly 
well nourished adult male. Pupils react to light 



and distance. Reflexes normal. Abdomen negative. 
Heart negative. Normal outline. Blood pressure, 
126/84. Cardio-respiratory: Murmur at pulmonic 


area. 

“X-Ray: Both lungs and apices are clear. Dia¬ 
phragm smooth. Some hilus infiltration. 

“Nose and throat: Vocal cords distinctly seen, move 
actively and approximate. Slightly pale. No lesion 
seen. Nose normal. Tonsils have been removed.; 

“Wassermann negative. R. B. C.” 

I don’t know what “R. B. C.” means. 

Mr. Miller. That means red blood corpuscles. 

Mr. Spell. I shall continue reading: 


“Wassermann negative. R. B. C. 5,200,000; W. B. C. 
11,000; polys 66%; lymphs 31%; LMP 2%; eosin|l%. 
Urine (R. 334) negative. 

“10 sputa negative for B. tuberculosis. 

“Special Tuberculosis report: Height, with shoeg, 72 
inches. Weight, without coat, 174. Sputum: Nega¬ 
tive. 

“Examination of Chest: Auscultation—Right liing: 
Few ronchi and squeaks which clear upon cough.! 
“Summary: None. 

“Pulmonary Diagnosis: No disease/’ 

I shall now read from page 18: 

“Reports of examinations of Harry C. Cox at Wash¬ 
ington Sub-District Office, September 14H8, 1[923. 
Said reports show: 

“Physical Examination: 

“Dr. F. L. Williman, 9/14/23: Exam, completed at 
this office 9/18/23. 

“General appearance good. Height 72 inches. 
Weight 175 pounds. Temperature 37° C. Nose, thtoat, 
and eyes: Referred for special examination. Ears and 
teeth: Negative. Tongue: Clean. Neck, thyroid:! No 
glandular enlargement. Chest: Referred for special 
examination. Heart: P. M. I. 5th interspace irjside 
M. C. L. No abnormal pulsations; not enlarged to 
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percussion. No thrills; no murmurs. Pulse 78; after 
exercise, 110; after two minutes rest, 82. Blood pres¬ 
sure, 120/78. Abdomen: Symmetrical, well nourished. 
No operative scars; no tenderness, rigidity, or masses. 
Liver and spleen: Negative. No hernia; no varicose 
veins; no hemorrhoids. Genitalia: Negative. Extrem¬ 
ities (R. 335): Negative except right shoulder” (R. 
336). 

“Physical examination: 

“Dr. F. L. Williman, September 14, 1923: Examina¬ 
tion completed at this office September 18, 1923. 

“General appearance good. Height 72 inches. 
Weight 175 pounds. Temperature 37 percent centi¬ 
meters-” 

Mr. Costello. Centigrade. 

Mr. Spell. How is it? 

Mr. Costello. Centigrade. 

Mr. Dawson. Centigrade. 

Mr. Spell. Centigrade. Thank you. [Reading:] 

“Nose, throat, and eyes: Referred for special exam¬ 
ination. Ears and teeth: Negative. Tongue: Clean. 
Neck, thyroid: No glandular enlargement. Chest: Re¬ 
ferred for special examination. Heart: P. M. I.” (R. 
351). 

I am sorry I can’t tell you what that means. Counsel can 
help me on that. 

Mr. Dawson. I am not familiar with these early ones. 

Mr. Spell (reading): 

“5th interspace inside M. C. L. No abnormal pulsa¬ 
tions; not enlarged to percussion. No thrills; no mur¬ 
murs. Pulse 7S; after exercise, 110; after two min¬ 
utes rest, 82. Blood pressure, 120/78. Abdomen: Sym¬ 
metrical, well nourished. No operative scars; no 
tenderness, rigidity, or masses. Liver and spleen: 
Negative. No hernia; no varicose veins; no hemorr¬ 
hoids. Genitalia: Negative. Extremities: Negative, 
except right shoulder. 
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“Dr. E. B. Jones, September 18, 1923—Nose and 
Throat: 

“Complaint: Loss of voice; it is weak and husky. 
Throat not sore; has frequent tickling sensation jand 
coughing. Tonsillectomy some time ago. No trouble 
with nose. Examination: Nose is in very good con¬ 
dition. 

“Dr. Joel A. Tilton, September 14, 1923—Orthjope- 
dic: 

“This patient complains of pain in the left shoulder. 
Physical examination reveals no atrophy of any of 
the muscles about the shoulder girdle, no limitation 
in motion, no periarticular thickening, no definite 
crepitation on motion, and no marked sensitiveness on 
deep palpation. The symptoms in this case seem for 
the most part subjective and are not particularly char¬ 
acteristic of any disability about the shoulder j<j)int. 
There is no orthopedic condition diagnosed as thej re¬ 
sult of this examination” (R. 352). 

“Special Pulmonary Report, Dr. P. P. Crimnjiins. 
Examined September 14, 1923: 

“Temperature 37 c. Pulse 78. Time of examina¬ 
tion: 1:40 P. M. Weight, without coat, 175 jibs. 
Sputum: Negative. 

“Examination of Chest: 

“Shape: Appearance good. No anemia. Nutrijtion 
good. Well developed, flat chest. Mobility: No re¬ 
striction and no lagging. Palpitation—Fremitus: 
Normal. Auscultation—Left lung: Inspiration sharp¬ 
ened throughout. Bronchovesicular breathing, rjciild 
degree. Few rales heard at the apex, which disappear 
on coughing. Voice sounds normal. 

“X-Ray of lungs not justified at this time by clinical 
evidence. 

“Claimant is not taking prevocational training. 

“Pulmonary Diagnosis: There is no evidence of lpng 
disease at this examination. 

“(Signed) P. P. Crimmins, 

Specialist in Tuberculosis, 

U. S. Veterans’ Bureau Dispensary.” 
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Special report of P. P. Crimmins. Examined April 4, 
1924: 

“Temperature 37. Pulse 100. Height, with shoes, 
5' 11" inches. Weight, without coat, 180 lbs. Nor¬ 
mal weight (Man’s statement), ISO lbs. Sputum: 
Negative. 

“Examination of Chest: 

“Shape: Appearance good. No anemia. Nutri¬ 
tion good. Flat chest. Mobility: No restriction. No 
lagging. Palpation—Fremitus: Normal. Percus¬ 
sion—Both lungs: (R. 353) Impaired at the apex 
and suprascapular region. Auscultation—Both lungs: 
Bronchovesicular breathing. Mild increase of voice 
sounds. No rales. 

“X-Ray of lungs not considered necessary at this 
examination. 

“Pulmonary Diagnosis: No evidence of active lung 
disease at this examination. 

“(Signed) P. P. Crimmins, 

“Specialist in Tuberculosis” 

“Report of physical examination of Harry C. Cox 
at Dispensary, Washington, D. C., October 24-25, 1924. 
Said report shows: 

“Physical Examination: Temperature 37^. Height, 
with shoes, 5 ft. 11 inches. Weight, without coat, 
177 lbs.” 

Dr. W. H. MacKay, October 24, 1924. General 
examination: 

“Very well developed and nourished. Height, 5' 
11". Weight 177 pounds. Temperature 37M>c. 
Head: Eyes, negative. Teeth: Teeth missing from 
upper front, several carious. Gums, negative. 
Tongue, clean. Thyroid: no glandular enlargement. 
Lymph nodes, not palpable. Chest: Special rept. 
Heart: Apex impulse 5th interspace within M. C. L.” 
I am sorry I don’t know the names of those initials. 
“No thrills or murmurs. Pulse 104; after exercise, 
120; after two minutes, 84, lying down. Abdomen, 


negative. No operative scars. No tenderness. Lijver, 
negative. No hernia. Genitalia, negative* No vjari- 
cose veins.” 

Examination by Dr. E. B. Jones, on October 24, 
1924 (R. 354): 

“Complaint: Loss of voice. Examination: Nose, 
negative. Tonsils (faucial): have been removed; tfyere 
is hypertrophy of the lingual tonsil. Slight chrbnic 
inflammation of pharyngeal wall. The vocal cords! are 
injected and are spasmodic on attempted phonatjon. 
Diagnosis: Laryngitis, chronic. Aphonia, functional. 
Tonsillitis, lingual, chronic. Treatment: Local appli¬ 
cations and physiotherapy; neurological.” 

Examination of lungs. Examined October 25, lSj24: 

“Shape of chest: Normal. Mobility: Normal. Pal¬ 
pation—Fremitus: Normal. Percussion—Both luiigs: 
Impaired at apex and supra-scapular region. Ausculta¬ 
tion—Both lungs: Fes sibilant rates at apex and base 
which disappear on cough. Inspiration sharpened. 
Voice sounds normal. 

X-Ray not taken at this examination. 

“Pulmonary Diagnosis: No evidence of lung disease 
at this examination. 


“Signed: P. P. Crimmins, 

Tuberculosis Specialist.*’ 

Report of consultant in internal medicine on Hajrry 
C. Cox while at U. S. Veterans’ Bureau, Diognostic 
Center, Washington, D. C. “Report dated July |25, 
1925. Said report shows: 

“Examination of the Chest: 

“The patient is well nourished; chest is well formed. 
There is no marked asymmetry and no marked scler¬ 
osis. The trachea in mid-line. Expansion equal, 
synchronous and adequate on the two sides. The per¬ 
cussion note is slightly higher pitched above the sec¬ 
ond rib and third (R. 355) dorsal spine on the left 
side than on the right. 

“Breath sounds are distinctly less intense through¬ 
out the right side than on the left. There is a slight 
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roughening of the breath sounds in the left apex, both 
front and back. No rales can be elicited at this ex¬ 
amination. 

“Cardio-vascular: 

“The pulse is regular; synchronous on the two sides. 
Rate SO standing; lying down 74; S8 immediately after 
exercise, returning to 74 two minutes after exercise. 
There is no abnormal pulsation in the neck. P. M. I. 
is in the fifth interspace just inside the mid-line. There 
are no thrills. Heart outline by percussion is in normal 
limits. There arc no murmurs or accentuated second 
sounds. The muscle sound is good. Response to ex¬ 
ercise is good. 

“Conclusion: No evidence of cardio-vascular disease. 

“Final Conclusion: Re-examination and later X-Ray 
of films, negative. No evidence of pulmonary tuber¬ 
culosis. 

“Report signed: Roy D. Adams, 

Cotisulting Specialist /' 

“Report of Special Heart Examination of Harry C. 
Cox. Report dated Regional Office, Washington, D. C., 
March 13, 1928. Said report shows: 

“Examination: 

“Auscultation: Heart sounds regular and of good 
quality and intensity. No murmurs heard. A2 is 
greater than P2. 

“Radial pulses synchronous, equal, regular, and of 
(R. 356) good volume and tension. There is no pulse 
deficit. Radial and brachial arteries soft. 

“Pulse—Recumbent, 78; standing, S4; after exercise, 
102; three minutes later, 78. 

“Blood pressure—standing, 122/86; after exercise, 
130/S2; three minutes after exercise, 124/86. 

“Slight dyspnoea but no cyanosis observed after exer¬ 
cise. 

“Diagnosis: No cardiac disease found. 

“Report signed: J. A. Connor, M. D., 

Cardiac Specialist. 
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“Report of physical examination of Harry C. Coxj at 
U. S. Veterans’ Bureau Dispensary, Washington, D. |C., 
on March 14, 1929. Said report shows: 

“Physical Examination: 

“Temperature, 99. Pulse, 78. Time of day, 2: j35. 
Blood pressure, 125/85. Height, with shoes, 72 inchjes. 
Weight, without coat, 1S3; highest weight over the past 
year, 183; lowest weight over the past year, 1[75. 
Weighed by the examiner. 

“Nose not obstructed. Neck, negative. Heart: No 
murmurs, accentuations or arrhythmia. Lungs: !^o 
abnormal signs. Claimant coughs frequently, appar¬ 
ently to clear the throat. Abdomen: No scars, tender¬ 
ness, or hernia. Genitals: Inguinal and femoral nodes 
and anal region normal. Spine: Posture and flexibility 
normal. 

“C. S. Robbins, 
General Medical Examiner.”, 

I 

At the same time, the last examination, which was <pn 
(R. 357) March 14, 1929, the plaintiff, Mr. Cox, was exam¬ 
ined for his lungs by G. J. Allen, T. B. specialist: 

“Shape of Chest: Well developed and nourished 
chest.” 

Mr. Miller. If your Honor please, that has been read jin 
by us, if he wants to read it again, but it is in evidence. 

Mr. Spell. The diagnosis was read in by you, counsel. 

Mr. Miller. Oh, was that all? 

Mr. Spell. That is all. [Reading:] 

i 

“Mobility: Good. Palpation: Tactile fremitus not 
increased. Percussion—Both Lungs: No impairment 
noted. Auscultation—Both lungs: No rales. Mi}d 
broncho-vesicular breathing over apex.” 

Diagnosis read in by plaintiffs, but I shall repeat it: 

“Pulmonary Diagnosis: Chronic pulmonary tubercu¬ 
losis. minimal, apparently cured.” 


-13 


i 
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Examination of lungs. Examination made on October 15, 
1929: 

“Shape of Chest: Broad, deep, well developed and 
nourished. Mobility: Expansion good and equal on 
both sides. Palpation: Tactile fremitus normal. Per¬ 
cussion—Both lungs: No impairment noted. Auscul¬ 
tation—Right lung: Inspiration sharpened thruout; 
expiration prolonged; whispered and spoken voice 
conduction normal. No rales noted. Left lung: As 
above.” 

X-Ray of chest made on October 17. 1929, by Dr. El ward, 
roentgenologist: 

“Radiostereoscopic examination of the chest shows 
thorax, heart and diaphragm normal. Considerable 
increase (R. 35S) at each hilus with some calcification. 
Right vertebral branch markedly increased with some 
fibrotic changes noted in right upper lobe and apex. 
Lung parenchyma, shows some slight increase thruout. 

“Pulmonary Diagnosis: Tuberculosis pulmonary, 
chronic, minimal, inactive, apparently cured.” 

“Report of special heart examination of Harry C. 
Cox at U. S. Veterans' Bureau Regional Office, Wash¬ 
ington. D. C.. on December 4, 1930. Said report 
shows: 

“Examination: 

“Inspection: Long, broad chest. Slight pulsation 
noted in vessels of the neck. No cyanosis, dyspnoea 
nor edema present. Apex beat not visible. 

“Palpation: P. M. I. felt in 5th left interspace in 
M. C. L. No thrill present. 

“Auscultation: Heart sounds regular and of good 
quality and intensity. No murmurs heard. A2 is 
greater than P2.” 

“Radial pulses-” 

The Court. What was that? “A2 is greater than P2”? 

Mr. Spell. I think that is the heart beat, your Honor. 

The Court. Well. I suppose that is. But what does it 
mean? Do you know? 
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Mr. Spell. I imagine, the way I understand it, wheh one 
beat is supposed to be a little louder than the other, to lj)e the 
normal beat. I may be wrong, but that is my impression. 
Does that agree with your idea, counsel? 

Mr. Miller. I don’t know what it means. I just [don't 
know (R. 359). 

Mr. Spell. I think it refers to the heart beat, and fco be 
normal one has to be a little louder than the other. Tljiat is 
what I understand. 

The Court. I am figuring on time a little bit. Can| you 
give the Court any idea how much longer you will be in Read¬ 
ing that, sir? I am not trying to hurry you. 

Mr. Spell. Yes, sir. 

The Court. You will take a good half hour, won’t you? 

Mr. Spell. Your Honor, 1 don’t have a great deal ljiore. 
Let’s see now. I should say this continuation of this wi|ll be 
about 15 or 20 minutes, probably. 

The Court. And will that be your last? Is that your, last 
witness? 

Mr. Spell. I have one more doctor I should like to subjmit. 

The Court. Very well, sir. 

Mr. Spell (reading): 

“Radial pulses synchronous, equal, regular, and oi 
good volume and tension. There is no pulse deficit. 
Radial arteries soft. i 

“Pulse recumbent 7S; standing 84; after exercise 196; 
three minutes after exercise 84. Blood pressure, stand¬ 
ing 12(5/86; after exercise, 132/84; three minutes after 
exercise, 128/86. No cyanosis nor dyspnoea observed 
after exercise. 

“Diagnosis: No cardiac disease found. 

“Report signed: J. A. Connor, M. C.. 

Heart Specialist.V 

“Report of Chest examination of Harry C. Cox! at 
Out-Patient Division. Veterans’ Administration Facil¬ 
ity, Washington, D. C. Said report, which was jre- 


i 


! 
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quested by (R. 360) Dr. Orr. on November 23, 1936, 
shows— 

“Present”—it looks like “Present Complaint: 

“I’m drawing $50 per month compensation.” 

Mr. Miller. Where is that? Oh, “P. C.” 

Mr. Spell. Yes. 

Mr. Miller. Is that present condition? Is that what “P. 
C.” means? 

Mr. Spell. I presume so. 

Mr. Miller. It may mean something else. I don’t know. 
“P. C.” is all it reads there. I don’t know whether, your 
Honor, he ought to interpret what it means. I don’t know’. 

Mr. Spell. Under that is “P. E.,” which I assume means 
present examination. He goes on to say, “Temperature,” 
and so forth. However- 

The Court. If you don’t know what it is. you cannot trans¬ 
late it. 

Mr. Miller. I move to strike out, if your Honor please, 
what he said there about that. 

The Court. All right. That may be stricken. 

Mr. Miller. “P. C.” Drawing compensation. 

The Court. You will just have to read it as it is. 

Mr. Spell. All .right. Did you strike out the “I’m draw¬ 
ing $50 per month compensation,” your Honor? Did you 
strike that out? 

The Court. No; just strike out the “present complaint.” 

Mr. Spell. Yes; your Honor. 

(Reading:) 

“P. C.: I’m drawing $50 per month compensation. 

“P. E.: Temperature is 98. Pulse is 78, and blood 
(R. 361) pressure is 160/112. Chest is well developed 
and well nourished. It is medium in length, broad and 
deep. Expansion is free and equal, breath sounds are 
of normal intensity. No rales elicited following 
cough. Whispered voice is normally transmitted. 
Percussion note is resonant. X-ray of chest requested. 

“Diagnosis: I. No respiratory disease. 2. Hyper¬ 
tension, moderate.” 
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If your Honor please, that is all we offer of the Govern¬ 
ment physical examinations of the veteran. 

However, I do have a document here I should like to liave 
marked, and offer it. 

| 

Mr. Miller. May we approach the bench, if your Honor 
please, in reference to this matter? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) j 

Mr. Miller. I just anticipate. I should like to know \yhat 
he is offering, out of the hearing of the jury, if your Honor 
please, and we want to make an objection, I think, to it. j 

Mr. Spell. Well, I am offering, if your Honor pleases-^— 

Mr. Miller. What is it? What is it? 

Mr. Spell. It is a complete certified statement of the edm- 
pensation payments made to this veteran by the Government, 
and it was opened up by the plaintiff; and. under the deci¬ 
sions I shall be glad to hand to your Honor. I think we are 
entitled to put this in evidence and show it to the jury fhaijid- 
ing papers to the Court] (R. 362). 

The Court. The fact that he is getting compensation, aind 
how much he is getting? 

Mr. Spell. It has been opened up by the plaintiff. 

The Court. I don’t care by whom it has been opened u!p; 
when there is objection it is not admissible testimony, lit 
stops right there. 

Mr. Spell. I should like to submit some decisions on that 
point before your Honor makes up his mind. | 

The Court. Well, you may submit them to me if you 
want to. 

Mr. Spell. May I get a statement on it? 

The Court. Yes. Go ahead. 

Mr. Spell. Will you grant me a few minutes, your Honor? 

The Court. Of course. 

I 

Mr. Spell. Thank you. 

(At this point Mr. Spell returned to the trial table.) j 

The Court. What is that you have? 


i 

i 

I 


i 

i 


Mr. Miller. We submit, your Honor, the Grossman case 
in the Ninth Circuit Court of Appeals. This is inadmissible 
also under the Lomico case. 

The Court. Yes. And what possible connection is there 
between that and this? 

Mr. Miller. Prejudicial for him to show- 

The Court. I know it is prejudicial, but what possible 
connection has it with the issue in this case? 

Mr. Miller. I can see none. 

Mr. Dawson. It has not any connection. 

The Court. Why, absolutely none (R. 363). 

(At this point Mr. Spell returned to the bench.) 

Mr. Spell. Your Honor, we ask that this be admitted for a 
specific purpose. 

The Court. Don’t talk too loudly. 

Mr. Spell. Yes. To show the jury the incentive the vet¬ 
eran had for working or not working. 

The Court. Oh, no. I couldn’t let it in under such ground 
as that. 

Mr. Spell. That is the sole, limited purpose we offer it for. 
not as money gainfully paid to him but to show the presence 
of money. 

The Court. Young man. you couldn't get me to do that 
in a thousand years. 

Mr. Spell. Before you make up your mind I should like to 
have you read the Jennings case, Jennings v. United States. 

The Court. I will read it right now. 

Mr. Spell. 73 Federal 2d. 

The Court. 73 Federal 2d. You can get it out of my 
chambers. Whatever may be your ostensible purpose, your 
real purpose is to let the jury think he has an occupation, 
anyhow. That is your real purpose. 

Mr. Spell. No, your Honor. 

The Court. Well, I don’t mean that you are conscious of it. 
It is subconscious. 

Mr. Spell. No. This man is getting this payment every 
month, your Honor. 

The Court, It is your subconscious mind; that is all. 
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Mr. Spell. And it has a lot to do with his incentive to 
want to work, the necessity for work (R. 364). 

The Court. Just a minute. The other side might as >vell 
argue that if he was getting a hundred dollars a month, that 
if he was getting full compensation—he was getting full com¬ 
pensation in 1927—that that was conclusive evidence plat 
he was totally and permanently disabled. And it would;not 
have a thing in the world to do with it. 

Mr. Spell. It wouldn’t be admissible if that were the pur¬ 
pose for which it was offered. 

The Court. Of course it would not be admissible, and plat 
is just what I am talking about. 

(A book was handed to the Court.) 

The Court. What is your page? 

Mr. Spell. It is 470. your Honor. 

The Court. 470? 

Mr. Spell. Yes, sir. And your other cases, too, that l|old 
it admissible to show these payments, for restricted pur¬ 
poses— 

The Court, Don’t talk too loudly. 

(At this point counsel for plaintiff left the bench.) 

The Court. Well, this does not hold it is admissible! in 
evidence. It simply holds it is not reversible error. That 
is all. 


Mr. Spell. But that is not the only case I have, of couirse. 
I have some in my brief I have submitted. 

The Court. The Court has not the slightest doubt but t]hat 
it is inadmissible. Not the slightest. 

Mr. Spell. Your Honor, I want to tell you, in your chairge 
to the jury of course you would tell them, with the limited 
purpose of its admissibility: that is, to show as it affects (R. 
365) his inclination to work. That is the only purpose |we 
can admit it for. But I have five cases here now in wl^ich 
we can show that. As your Honor knows, the jury already 
knows that, about his getting compensation. If you put that 
in, we just want to show the actual amounts he got, certified 
from the Veterans’ Administration. 
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The Court. You really haven’t any hope, have you, that 
I will admit testimony of that kind? I wouldn’t dream of 
doing it. 

Mr. Spell. Yes. I respect your Honor’s opinion, but I 
should like to note an exception, if your Honor please. 

The Court. Of course you have an exception. 

Mr. Spell. Thank you, your Honor. 

(At this point Mr. Miller approached the bench.) 

Mr. Miller. I might state, for the record, that we rely on 
61 Federal 2d. 

The Court. You don’t have to rely on anything in this 
court. 

Mr. Miller. Very well. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table, and the trial proceeded as follows:) 

(A certified record of compensation payments made in the 
case of Harry C. Cox was marked “Government Exhibit 12’’ 
for identification.) 

Mr. Spell. With your Honor’s permission, I should like to 
have this document marked for identification and for the rec¬ 
ord to show that I offered it in evidence and that it was re¬ 
fused (R. 366). 

The Court. Well, the record already shows it, doesn’t it? 

Mr. Spell. It had not been marked, your Honor. 

The Court. If you think it proper to discuss it any further, 
why- 

Mr. Spell. No, indeed. I just wanted it marked. 

The Court. That was all done before, here at the bench. 

Mr. Spell. Yes, your Honor. 

The Court. Any further testimony? 

Mr. Spell. The defendant rests, your Honor. 

Mr. Dawson. And the plaintiff rests. 

Mr. Spell. At this time I should like to renew my motion. 

The Court. Well, just a minute. Do you both rest? 

Mr. Spell. Yes. 

Mr. Dawson. Yes. We both rest, your Honor. 

The Court. All right. Now, wait a minute. The jury is 
excused until 10 o’clock Monday morning. 

(Thereupon the jury left the courtroom.) 
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GOVERNMENT’S MOTION RENEWED 

Mr. Spell. May it please the Court, at this time I should 
like to renew my motion. 

The Court. Yes, sir. 

Mr. Spell. I respectfully renew the motion I made at the 
close of the testimony for the plaintiff and ask this Court to 
direct this jury to'bring in a verdict for the Government and 
against the plaintiff, on the ground that the plaintiff has failed 
to establish that he became permanently and totally disabled 
(R. 367). 

The Court. You mean failed to offer evidence tending to 
show, which the jury can believe? 

Mr. Spell. Yes, your Honor. 

The Court. All right. There is a very great difference. 

Mr. Spell. Yes. That he became permanently and totally 
disabled during the life of the insurance contract here in suit 
upon. That is the ground for my motion. 

The Court. Now, gentlemen, of course the legal situation 
has not changed at all, and the Court has had no reason to 
change its opinion. The Court cannot grant the motion.! 


DISCUSSION OF PRAYERS (R. 368) 


The Court. I cannot grant the ninth prayer. The ninth 
prayer indicates that there is serious evidence in the case 
that he could do clerical work, for instance. He has not edu¬ 
cation enough to do it, under the evidence. 

Mr. Spell. Your Honor should add, if I may say sd, he 
had four years and three months studying to be an office 
assistant, in Strayer’s Business College. 

The Court. But he did not have education enough tjo do 
it. He could not pursue it, didn’t know what it wafe all 
about. I 

Mr. Spell. For a long time he did, your Honor. He! was 
bound to learn something, or they would have kicked j him 
out of it long ago. He has been in it three years. 

The Court. I was in Congress for nearly 20 years, I have 
had a great many of these cases, and I know something dbout 
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vocational training and what it amounts to and what it 
amounted to during the time, and I know a great deal about 
how the Veterans’ Bureau was run. 

Mr. Spell. Your Honor, I should like to show you that 
statement he wrote to Mr. McClaine, and let’s see whether 
you think he is an intelligent man or not. 

The Court. How is that? 

Mr. Spell. That letter he wrote to Mr. McClaine about 
deducting the compensation. 

The Court. I haven’t said he was not intelligent. 

Mr. Spell. Well, he is a man of education (R. 3S3). 

The Court. I did not say he was not intelligent. I said 
the evidence shows that he would not have sufficient formal 
education to qualify in a clerical capacity. That is all I 
say. A man may have all kinds of sense before he dies. 
There is a man in Carolina County who couldn’t read and 
write, as far as that is concerned, made all the money from us. 

Mr. Spell. I would like you to look at the composition of 
that letter, your Honor. It shows very good thought, ex¬ 
presses himself very well. 

Mr. Dawson. Just to keep the record straight. Mr. Cox 
didn’t write that letter. All he did was sign his name. Now, 
I want to keep the record straight on that. 

Mr. Spell. I don’t know whether it is shown who wrote 
the letter, your Honor. Mr. Cox signed it. He is presumed 
to have dictated it or knew’ what was in it. There is no 
evidence that he didn’t write it. 

The Court. The Court does not think the evidence in the 
case justifies the ninth prayer. And there is no evidence to 
justify the tenth prayer. There is no evidence that he has 
neglected himself physically. * * * (R. 3S4). 

***** 

CLOSING ARGUMENT TO THE JURY ON BEHALF OF PLAINTIFF 
***** 

Furthermore, there isn’t a physician that the Government 
could call who would testify that a man having once had a 
mitral regurgitation but what that condition would be per¬ 
manent and be as our doctors, both of them, testified to. The 
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only thing I can say about our friend, Dr. Connor, upon Vhom 
Mr. Spell strongly relies, is the fact that there were so many 
men under examination at the time he examined Mrl Cox 
that he simply didn’t make an examination of this Jman. 
Anybody who is a doctor at all, who owns a stethoscope, can 
find a mitral regurgitation, and you don’t have- 

Mr. Spell. I object to that. 

The Court. That is true. 

Mr. Spell. Well, your Honor, he said that the didn’t ex¬ 
amine the man. 

The Court. The man had a mitral regurgitation befoire he 
went in the Army. The evidence in this case states tljiat it 
is well known that if a man has a mitral regurgitation and 
a competent physician examines his chest, he will heai' the 
mitral murmur. I don't think Mr. Dawson has gonel outr- 
side the realm of legitimate argument. 

Mr. Spell. May I have an exception to your Hojnor’s 
ruling? 

The Court. Yes (R. 430). 

The following prayers for instructions to the jury jwere 
granted: 

PLAINTIFF’S PRAYERS 

I 

You are instructed that the definition of the term ‘j total 
disability” as contemplated by law with respect to the .con¬ 
tract upon which this suit is instituted is any impairment of 
mind or body which renders it impossible for the disabled 
person to follow continuously any substantially gainful Occu¬ 
pation, and that such “total disability” shall be deemed jto be 
permanent whenever it is founded upon conditions which jshall 
render it reasonably certain that it will continue throughout 
the life of the person suffering from it. 

* * * * *1 

The term “total disability” does not mean that there jnust 
be proof of absolute incapacity to do any work at all. It is 
enough if there is such impairment of capacity as to reinder 
it impossible for the disabled person to follow o 

any substantially gainful occupation (R. 438). 

#***■*! 
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You are further instructed that intermittent irregular em¬ 
ployment by the plaintiff and the receipt of reasonable com¬ 
pensation therefor is not, in and of itself, conclusive evidence 
of a lack of total and permanent disability, entitling the plain¬ 
tiff to recover, but is to be considered only in connection with 
the other testimony in the case in determining whether or not 
said total and permanent disability did exist (R. 439) on May 
1. 1927. 

***** 

If you are satisfied from all the evidence that the plaintiff 
became totally and permanently disabled, as claimed, on May 
1, 1927, as that term has been defined to you in these instruc¬ 
tions, it was not necessary for him to make any further pay¬ 
ment of premiums after so becoming totally and permanently 
disabled. Further, the fact that the plaintiff received from 
the defendant sums of money to which he was entitled by 
law other than insurance monies does not effect his right to 
recover under the insurance contract in question, if he is 
entitled to so recover. 

***** 

If you are satisfied from all the evidence that the plaintiff 
became totally and permanently disabled as claimed on May 
1,1927, as that term has been defined to you in these instruc¬ 
tions it was not necessary for him to make any further 
(R. 440) payments of premiums after so becoming totally and 
permanently disabled. 

***** 

You are instructed that the mere fact that plaintiff may 
have worked for limited and irregular periods during the time 
when he claims to have been permanently and totally disabled 
is not conclusive against him. The question is not whether 
he worked or did not work, but whether he was able to work, 
that is, whether he was able to follow continuously some sub¬ 
stantially gainful occupation without material injury to his 
health, or at the risk of aggravating his condition. 

***** 

The term “total disability” does not mean that there must 
be proof of absolute incapacity to do any work at all. It is 
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enough if there is such impairment of capacity as to repder 
it impossible for the disabled person to follow continuously 
any substantially gainful occupation (R. 441). 

j 

You are instructed that the cause of disability or disease 
is immaterial if you find plaintiff permanently and totally 

disabled while his insurance was in force (R. 442). 

* * * * * 

DEFENDANT'S PRAYERS 

If you find that the plaintiff ceased to pay his insurance 
premiums at a time when he was able to engage with jrea- 
sonable regularity in any substantially gainful occupation, 
then your verdict must be for the defendant. 

* * t * * * j 

If you find that the disability from which the plaintiff suf¬ 
fered at the time of the last premium payment will continue 
throughout the remainder of his life, but if at the same time 
you find that such disability does not prevent him from! en¬ 
gaging in some substantially gainful occupation with reason¬ 
able regularity, then your (R. 443) verdict must be for | the 
defendant. 

i 

* * # * * 

In considering the testimony as to the plaintiff’s disability, 
the government's records of the physical examinations rpade 
and the diagnoses found by the government doctors are tcj> be 
given the same weight as though the doctors had personally 
appeared and testified in court. * * * (R. 446.) 

CHARGE TO THE JURY 

I 

The Court (Goldsborough, J.). Madam, and gentlerben 
of the jury, the Court thinks that the law in this case ihas 
been adequately covered by the instructions granted by the 
Court to counsel for the plaintiff and counsel for the dov- 
ernment. 

It is only necessary for me to call your attention to jthe 
fact which I am sure you already know from your service 
with other juries. The burden of proof is upon the plaintiff, 
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which means that the plaintiff must establish by the prepon¬ 
derance of the evidence, which, in turn means in plain lan¬ 
guage. that the evidence sustaining the plaintiff’s claim is 
more satisfactory to you than the evidence contradicting his 
claim. 

Now, you may retire and consider the case. 

(Thereupon at 12 o’clock, noon, the jury retired to consider 
of their verdict.) (R. 437.) 

Defendant’s requested instructions to the jury Nos. IX and 
XIV, as follows, were denied: 

IX 

If you find that the plaintiff has been unable because of 
his condition to engage continuously in any substantially 
gainful occupation requiring physical labor or exertion, but 
believe that he could follow a substantially gainful super¬ 
visory or managerial occupation with reasonable regularity, 
then your verdict must be for the defendant (R. 445). 

XIV 

You should give the same weight to evidence of work of a 
supervisory or managerial nature as is given to evidence of 
work requiring physical exertion (R. 447). 


I 

I 

i 

* 

Law No. 88251 

i 

i 

Harry C. Cox, plaintiff 

i 

v. 

United States of America, defendant 

FINAL JUDGMENT 

I 

This cause came on for trial before the Court and a jury, 
and it appearing that war risk term insurance contract issued 
by the United States Government to Harry C. Cox in j the 
amount of ten thousand dollars ($10,000.00) was in full fprce 
and effect through the month of May 1927, and after con¬ 
sideration of the evidence, the case having been submitted to 
the jury and a verdict having been returned in favor of j the 
plaintiff, finding him to have been totally and permanently 
disabled on May 1, 1927, it is this 19th day of December lj940 

Ordered and adjudged that plaintiff. Harry C. Cox do h^ve 
and recover from the defendant, the United States of America, 
monthly installments of insurance at the rate of Fifty 
Dollars and Fifty Cents ($57.50) per month commencin 
1, 1927. And it is further 

Ordered and adjudged that Warren E. Miller and C.i L. 
Dawson, attorneys for plaintiff, are entitled to recover ajs a 
reasonable attorneys’ fees, ten per centum (10%) of the sjum 
for which judgment is given, the said ten per centum (10 f/c) 
to be deducted from the amount paid under the judgment and 
paid to plaintiff's attorneys as attorneys’ fees herein, which 
are hereby allowed. 

And it is further 

Ordered and adjudged, that Warren E. Miller and C.j L. 
Dawson, attorneys for the plaintiff are entitled to recover! as 
a reasonable attorneys’ fee herein, ten per centum (10%)j of 
all future payments of insurance hereafter made under the 
insurance contract herein sued upon. 

T. Alan GoldsboroughL 

(20.">) 

U. S. GOVERNMENT PRINTING OFFICE; 1941 
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In the United States Court of Appeal^ 
for the District of Columbia 


No. 7876 

United States of America, appellant 

v. 

Harry C. Cox, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLANT 


JURISDICTION 

I 

This suit is upon a claim for yearly renewable term insur¬ 
ance denied by the Administrator of Veterans’ Affairs prior 
to the institution of suit. It was timely brought under {he 
provisions of Section 19 of the World War Veterans’ Act 
(38 U. S. C. 445). (Supp. 21.) The judgment appealed 
from was entered on December 19, 1940. (Supp. 205.) 
Notice of appeal was filed on January 6, 1941. (R. 459.) 

STATEMENT OF THE CASE 

i 

The appellee, Harry C. Cox, plaintiff in the court below, 
seeks to recover total permanent disability benefits undeij a 
contract of yearly renewable term insurance. For lack of 
premium payment, insurance protection under the policy sued 
on terminated on July 1, 1927, and the only issue presented 
in the District Court was raised by defendant’s denial of plain¬ 
tiff’s allegation that he became totally permanently disabled 
on May 1, 1927. The judgment appealed from rests uppn 
a verdict favorable to plaintiff upon that issue. 
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Reversal of the judgment is sought upon the grounds: 

(1) That there is no substantial evidence to support the 
verdict and that, accordingly, denial of defendant’s motion for 
a directed verdict (Supp. 199) and for judgment notwith¬ 
standing the verdict (R. 455) was error. 

(2) That the court erred in rulings during the progress 
of the trial in (a) excluding certain expert testimony offered 
by the defendant, and (b) denying defendant’s prayers for 
instructions to the jury Nos. IX and XIV. 

(3) That the comments and attitude of the trial judge 
had the effect of indicating partiality and bias on the part of 
the court favorable to plaintiff and against the defendant, 
preventing a fair trial. 

A detailed statement of the evidence is set forth hereinafter 
under the heading “Summary of the Evidence”, as a basis 
for the discussion concerning the lack of substantial evidence. 
The evidence excluded, the instructions denied, and the com¬ 
ments and conduct of the trial judge having the effect of indi¬ 
eating prejudice, are set forth in detail hereinafter in con¬ 
nection with the discussion, respectively, of each of those 
matters. 

POINTS RELIED UPON 

I 

There was no substantial evidence to show that the plain¬ 
tiff became totally permanently disabled on May 1, 1927. 
(See motion for directed verdict and denial thereof. (Supp. 
199.)) 

II 

The court erred in excluding expert testimony offered by 
defendant with respect to the significance properly attributable 
to conditions diagnosed by other doctors, particularly since 
expert testimony of the same character had previously been 
adduced by plaintiff. (See rejection of the testimony of Dr. 
Foxwell. (Supp. 181-184.)) 

Ill 

The court erred in ruling that there was no evidence in the 
case warranting an instruction to the jury that managerial 
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and supervisory work might constitute a substantially gainful 
occupation, and in denying defendant’s requested instructions 
designed to invite the jury’s attention to the significance 
properly attributable to evidence showing plaintiff’s perform¬ 
ance and ability to perform managerial and supervisory wjork. 
(See defendant’s prayers for instructions to the jury NosJ IX 
and XIV (Supp. 204), and the court’s rejection of them (Supp. 
199)). 

IV 

The record contains many instances of actions having!the 
effect of indicating partiality and bias on the part of the dis¬ 
trict Court favorable to plaintiff and adverse to defendant, 
which likely influenced the jury and therefore deprived de¬ 
fendant of a fair trial (plain error subject to review and cor¬ 
rection on appeal although not specifically raised in the court 
below). 

SUMMARY OF ARGUMENT i 

i 

i | 

There was no substantial evidence to show that the plain¬ 
tiff became totally permanently disabled on May 1, 1927. 
In the light most favorable to the plaintiff, the evidence shows 
that for a number of years prior to May 1, 1927, and foij at 
least ten years thereafter, the plaintiff was found, upon each 
of the many medical examinations of him, to have |no 
disability other than moderate psychoneurosis. There is un¬ 
disputed evidence that moderate psychoneurosis is not sub¬ 
stantially disabling. A heart condition, diagnosed in 1918 and 
1919 and then not more than 25% disabling—assuming in 
plaintiff’s favor that those diagnoses were correct—was in fact 
so mild thereafter that it was not detected upon any of the 
many medical examinations of the plaintiff until 1940. 

The plaintiff actually pursued substantially gainful occu¬ 
pations, principally of a supervisory and managerial nature, 
from 1927 to the date of trial, under circumstances conclu¬ 
sively negativing any inference—if such inference were other¬ 
wise permissible—that he was totally permanently disabled 
prior to the performance of such work. If the evidence war- 
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rants a conclusion that the plaintiff had become totally per¬ 
manently disabled at the time of trial, it is solely because 
of diseases presently existing which had their inception years 
after the termination of insurance protection under the policy 
sued on. 

II 

The court erred in excluding the testimony of Dr. Foxwell 
with respect to the extent of disability shown by the diag¬ 
noses of other doctors, appearing in reports of examinations. 
Expert interpretation of these diagnoses for the benefit of the 
jury was proper. In any event, they had been interpreted 
extensively by plaintiff’s expert witness in the same maimer 
sought to be employed by defendant. The prejudicial effect 
of excluding this testimony was accentuated by the court’s 
statement, in effect, that certain other testimony of Dr. Foxwell 
was erroneous as a matter of common knowledge. 

III 

The court erred in failing to instruct the jury, although 
requested by defendant to do so, that evidence showing the 
performance by the plaintiff, or an ability to perform work of 
a supervisory or managerial nature would refute a claim of 
earlier total permanent disability. These instructions were 
refused upon the ground that there was no evidence in the 
case to which they could be applicable since there was nothing 
to show that the plaintiff could perform work of that charac¬ 
ter. In effect, the view of the court was that, as a matter of 
law, the evidence showed that the plaintiff was incapable of 
performing any work except manual labor, and the only ques¬ 
tion for the jury’s consideration was whether he could per¬ 
form manual labor. There is an abundance of evidence to 
show that the plaintiff is an intelligent person who has ap¬ 
parently overcome the handicap of limited formal education, 
and is capable of rendering valuable service as a business 
manager and as a supervisor of the work of others. The de¬ 
fendant was entitled to have the attention of the jury invited 
to the significance of such evidence. 
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Throughout the trial, there were actions having the jeffect 
of indicating partiality and bias on the part of the} trial 
court favorable to plaintiff and adverse to defendant, i It is 
probable that these indications of partiality on the part of 
the court influenced the jury in their consideration of the} case, 
so that defendant was deprived of a fair trial. But, iii any 
event, the verdict should be set aside and a new trial granted 
because of the presence of this extraneous influence during the 
jury’s consideration of the case. The jury will be presujmed, 
without proof, to have been influenced by it to find against 
the defendant. 

ARGUMENT i 


There was no substantial evidence to show that the plaintiff 
became totally permanently disabled on May 1,1927 

I 

A. Summary of the evidence. 

The plaintiff testified that about 1927 or 1928 he engaged 
in the business of painting and paperhanging because a dum¬ 
ber of his friends asked him “to supervise” work of that 
character for them. (Supp. 60.) On direct examinatioi|i he 
testified, in effect, that his papering and painting business 
had not been a source of substantial income, but had been 
“just a pastime more than anything else”. (Supp. *34.) 
Later he characterized this business as including just little 
odd jobs not wanted by other contractors. (Supp. 73.) 
Upon cross-examination, however, he admitted that by 11929 
he was holding himself out as a paperhanger and painter}be¬ 
cause “I had to make a living somewhere” (Supp. 60), and 
he testified that he had done a little work of that character 
“all along” from about 1927 to the date of trial in an effort 
to “do the best and try to make a living in a decent way” 
(Supp. 73). 

He testified that he had no records of his business and} he 
denied any ability to recollect, even as the basis for an esti¬ 
mate, either the number of contracting jobs he had undertaken 
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in the aggregate or in any one year since 1927, or the amount 
of profit or loss resulting from any or all of them (Supp. 
60-61), except that with respect to one particular job he 
testified he had lost money (Supp. 71). Interrogated respect¬ 
ing a prospective job for which negotiations were in progress 
at the time of trial, the plaintiff testified, in effect, that it 
would be of little consequence if he got it because so far as he 
was concerned there were only a few windows to paint—“The 
other work is to be done by inexperienced men”. (Supp. 68.) 

Questioned specifically wdth respect to each of them, the 
plaintiff admitted on cross-examination that he had done work 
for Mr. Paine (Supp. 61), Mrs. Groves, Mr. Scanlon (Supp. 
63), Mr. Poole, Mr. Willet (Supp. 66), Mr. Pickett (Supp. 
65), Mr. Mason (Supp. 64), Mr. Grigsby (Supp. 68), Mr. 
McLaine (Supp. 72), Mr. Smith (Supp. 76), Mr. Lunsford 
(Supp. 64), and Mrs. Stuart (Supp. 69). Of these, it was 
shown that Grigsby, McClaine, Mason, Smith, and Lunsford 
were commercial building contractors in the business of con¬ 
structing residences for sale on a competitive market, and 
that the plaintiff’s business relationship with them was that 
of sub-contractor. In that capacity, he performed papering 
and painting contracts for each of these men as follows: 


1938-Four residences for Grigsby. $900.00. 

1939-1940_Three residences for McClaine, $674.00. and one 

apartment house for McClaine, $1,450.00. 


1938, 1939, and 1940__ Approximately five houses per year for Mr. Mason at 

$100.00 per house. With the exception of one 
house, plaintiff had done all of Mason’s papering 
and painting during the three years preceding the 
trial. 

July and August 1940— A number of houses for Mr. Smith, $500.00. 
September 1940-One house for Lunsford, $300.00. 

At the time of trial, Lunsford was assisting plaintiff in nego¬ 
tiations for more work, not on the basis of sympathy or friend¬ 
ship, he testified, but solely because the plaintiff does good 
work. (Supp. 158-159, 160.) 

The work performed for Mrs. Stuart was done in June 1940, 
and the amount paid for it was $250.00. As to the dates 
upon which other work was performed and the amounts which 
plaintiff received for it, no definite evidence was introduced. 
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The plaintiff testified that he did little of the actual point¬ 
ing or papering himself, but restricted his efforts to the super¬ 
visory and managerial phases of the business. Of the several 
witnesses testifying as to the nature of plaintiff’s participation 
in this business, the testimony of Mr. Mason, the plaintiff's 
witness, is typical. Mr. Mason testified: 

Q. Now during that period of time, Mr. Mason, Ijave 
you had occasion to observe Mr. Cox’s physical condi¬ 
tion during the last three and a half years that you have 
known him?—A. Well, he has never done any work 
for me himself. He has men to do it for him. 

Q. Well, have you been at your places, at the hoiises 
that you build, when they were working on that 
place?—A. I have; most of the time. 

Q. Did you ever see Mr. Cox do any work himself?— 
A. No, sir. (Supp. 99.) 

# * * * #i 


Q. Does he supervise the work himself?—A. Ves, 
sir. 

Q. Is he there fairly regularly?—A. Most of the 
time. 

Q. Is his work satisfactory to you?—A. It is. 

Q. Do you hold Mr. Cox responsible for the jobsj?— 
A. I do. 

Q. Do you pay money directly to Mr. Cox?—A. Yes, 
sir. (Supp. 100-101.) 


Q. Mr. Mason, when was the last job he did |for 
you?—A. Three weeks ago. 

Q. Where was that job located, Mr. Mason?—A. 720 
North Edgewood Street, in Arlington. 

Q. Do you know whether Mr. Cox had any otjier 
job on at the same time?—A. I think he did. (Supp. 
101 .) 


All other witnesses interrogated in this respect gave sub¬ 
stantially similar testimony. (Supp. 61, 63, 65, 66, 68, 70, 
72, 89, 149, 158, 161, 165.) John M. Harris plaintiff’s Wit¬ 
ness who had been employed as a painter by the plaintiff, 
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testified that the plaintiff did none of the work but that “he 
got ten percent on the work and we do the work”. (Supp. 
86 .) 

During each of nine years from 1927 to 1936, the plaintiff 
was employed periodically as substitute mail carrier and as 
an extra helper in the post office at Ballston, Virginia, during 
the Christmas rush. This work required the use of his auto¬ 
mobile to distribute mail over a rural route of approximately 
30 miles. In each instance, payment for the use of his car, 
and payment for his services, were made upon separate vouch¬ 
ers. The days which he worked and the amount received 
for service, exclusive of payments for the use of his car, were 
as follows: 



Days 


1927___ 


$36.96 

1928 _ 

_ 6 

30.00 

1929_ _ 

_ 69 

329.24 

1930 _ 

_ 25 

10S. 75 

1931_t_ 

_ 20 

106.03 

1932___ 

_ 32 

132.34 

1933___ 

_ _ 49 

214. 97 

1334... 

_ 35 

144,35 

1935_ 

_ 24 

120.00 

1936_ 

(Supp. 149-154.) 

_ 15 

90.00 


This work ended in 1936 when, upon reorganization of the 
postal service, the Ballston Post Office was closed and the rural 
route over which plaintiff carried mail was discontinued. 
(Supp. 57.) 

Sidney H. Smith, regular mail carrier for whom the plain¬ 
tiff substituted, testified that before employing plaintiff he 
had experienced some difficulty in obtaining a substitute on 
short notice for short periods of work, and that although there 
were occasions upon which the plaintiff did not work when 
he was asked, “after I had Mr. Cox, I had him the rest of 
the time that I was at Ballston and had no other trouble and 
no reason to look for another substitute.” (Supp. 91.) 

In August 1926, the plaintiff purchased a truck which he 
owned until it was replaced with a new one in 1932. He still 
owned this second one at the time of trial. The operation 
of these trucks in commercial hauling by an employee under 














plaintiff’s supervision had provided him an average netj in¬ 
come of not less than $15.00 per month from August 1926 to 
the date of trial. (Supp. 49-51.) The plaintiff testified jthat 
it had been $15.00 or $20.00 a month. (Supp. 48.) 

Plaintiff’s witness, John Pfleiger, former proprietor of a 
grocery store, testified that from 1930 to 1935 the plaintiff 
worked in his grocery store on week-ends (Supp. 136-137), 
performing satisfactory work necessary to the conduct ofi his 
business; that the work which plaintiff performed was worth 
$5.00 per week to him; and that he had actually paid |the 
plaintiff that amount, usually in merchandise upon the basis 
of cost rather than retail prices (Supp. 136, 138). This Wit¬ 
ness further testified that for eighteen years he had been, and 
still was, a close personal friend of the plaintiff; that during 
the time he worked in the grocery store he appeared to be a 
healthy man, although he had kind of a quick temper and 
“He used to get little spells and get in the back room and when 
he got all right he would come out and wait on store trade 
again for a while”. (Supp. 135.) Mr. Pfleiger further testi¬ 
fied that his employment of the plaintiff terminated solely 
because he closed his store and went out of business. (Supp. 
138.) 

Stating initially that he had not worked for Mr. Pfleiger, 
plaintiff explained upon further cross-examination that he did 
not receive money for working for him, but that he had re¬ 
ceived groceries in return for such services as waiting on trade, 
running errands, taking money to the bank, opening the store 
in the mornings, particularly on stormy days because Mr. 
Pfleiger lived so far from the store, and staying at the store 
on other occasions in Mr. Pfleiger’s absence. (Supp. 133.) 
Apparently, during such absences of Mr. Pfleiger, plaintiff 
assumed managerial responsibility at the store since, although 
there were five other employees (Supp. 135), plaintiff wjas 
called upon to open the store, and he testified, “He woufd 
ask me to come to the store and stay and watch the men 
around the place or watch after things for him.” (Supp. 59.) 

Since 1926, the plaintiff has lived in, and has had general 
supervision over, a house in Ballston, Virginia, property of 
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the undivided estate of his father. One May Clem has con¬ 
ducted a boarding house there for a number of persons, includ¬ 
ing the plaintiff and some of the time his mother (Supp. 44-45), 
providing board to the plaintiff, and presumably to his mother, 
as compensation for the use of the house (Supp. 74). 

From about 1929 (Supp. 50), plaintiff has owned and 
driven a touring car. He testified that he had driven an 
average of about 5,000 miles per year, and that on one occa¬ 
sion some 3 or 4 years prior to trial, he had driven an auto¬ 
mobile most of the distance from Ballston, Virginia, to Miami, 
Florida, within a period of 36 hours (Supp. 53). Upon his 
representations that he had no physical or mental impair¬ 
ment affecting his ability to drive an automobile, he has ob¬ 
tained operator's permits from year to year. (Supp. 154-157). 

The most recent medical examination of the plaintiff prior 
to May 1, 1927—the date upon which he claims to have be¬ 
come totally permanently disabled—was made on January 
15, 1926. The diagnosis at that time was hysteria. The ex¬ 
aminer noted a continuance of marked emotional reaction to 
treatment, which had been observed on earlier occasions. 
(Supp. 16.) The earliest medical examination of the plain¬ 
tiff subsequent to the claimed date of total permanent dis¬ 
ability was made in March 1928. The diagnosis was pulmo¬ 
nary tuberculosis, chronic, minimal, arrested; psychoneurosis, 
hysteria, moderate. (Supp. 16-17.) Reports of examina¬ 
tions made of the plaintiff thereafter show* his condition to 
have been as follows: 

March 14. 1920_ Laryngitis, chronic; aphonia, partial; pulmonary 

tuberculosis, minimal, apparently cured; psycho- 
neurosis, moderate degree. (Supp. 17.) 

October 15-17, 192')„ Neurasthenia, moderate degree, neurocirculatory 

type; laryngitis, chronic, moderate; pulmonary tu¬ 
berculosis. chronic, minimal, apparently cured. 
(Supp. IS.) 

December 2, 1930-“He may be an early case of hypertension but I am 

inclined to believe part of his pressure at this time 
is due to emotional tension.” Diagnosis: Neurocir¬ 
culatory asthenia, moderate degree. (Supp. 18.) 


August 25, 1932-Psychoneurosis. (Supp. 19.) 

April 22, 1936-Psychoneurosis, mixed type, moderate; laryngitis, 

chronic, mild; hypertension, moderate; history of 
pulmonary tuberculosis. (Supp. 19.) 
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June 8, 1936_ Psychoneurosis, mixed type, moderate. (Supp.1 19.) 

October 29, 1936_Psychoneurosis, neurasthenia, moderate; hyperten¬ 

sion, moderate; laryngitis, chronic, hypertrophic, 
moderate; tonsillar tags, bilateral. (Supp. 10-20.) 
October 29, 1936_Psychoneurosis, neurasthenia, moderate; hyperten- 

I 

sion, moderate. 

November 23, 1936_No respiratory disease found; hypertension, mjoder- 

ate. (Supp. 194.) 

Dr. Raymond K. Foxwell testified that hysteria and Neu¬ 
rasthenia are classes or subdivisions of psychoneurosis; that 
psychoneurosis is usually regarded as curable; and that Em¬ 
ployment, in the patient’s usual occupation if possible, is an 
important factor in the treatment of psychoneurosis. (Siipp. 
176, 177.) In this respect, the testimony of Dr. Gujjnn, 
neuropsychiatric expert for the plaintiff, is in substantial! ac¬ 
cord with the testimony of Dr. Foxwell. (Supp. 12S-129.) 

On April 9, 1919, a medical examiner of the plaintiff foijind 
some evidence that he had active pulmonary tuberculosis 
(Supp. 7), and on April 16, 1919, pulmonary tuberculosis, i re¬ 
garded by the examining physician as constituting total tem¬ 
porary disability, was diagnosed and “full anti-tubercfilar 
treatment, preferably sanitonal’’ was recommended (Sujpp. 
Jl). Tuberculosis, diagnosed as pulmonary again in 1$22 
(Supp. 13), and tuberculosis of the larynx in 1923 (Supp. 1^), 
had become permanently arrested by April 1924 since on tljiat 
date a special chest examination resulted in findings of “No 
evidence of active tuberculosis at the time of this examina¬ 
tion” (Supp. 15), and no activity was ever diagnosed 
thereafter. 

The temporary existence of active tuberculosis, indicated by 
the foregoing diagnoses, is also indicated by plaintiff’s testi¬ 
mony relating to that period of time. He testified that jin 
the spring of 1919 he was employed by the DuPont Compahy 
as a yard foreman and timekeeper (Supp. 24), and that frcfin 
later in the spring of 1919 to the fall of 1922 he attempted 
to follow a course in vocational training to become a book¬ 
keeper and stenographer, but that his health prevented h|is 
carrying on in either of these undertakings (Supp. 25, 26). 
He described his condition during that period as “I was in 
such a condition that I couldn't travel * # * I was nejr- 


i 

l 


I 





12 


vous and weak, and my chest bothered me, and I just couldn’t 
walk”. (Supp. 26.) It was “a weak and nervous condi¬ 
tion * * * couldn’t do anything. If I tried to do any¬ 
thing I just give out. Q. Shortness of breath?—A. Yes, sir.” 
(Supp. 29.) 

Although plaintiff did not receive sanitorial treatment rec¬ 
ommended in 191S, he testified that in accordance with med¬ 
ical advice he took proper care of himself at home with re¬ 
spect to rest, fresh air, and diet. (Supp. 35-36.) That he 
in fact refrained from work until it became certain that his 
tuberculosis was arrested appears from his further testimony 
that after 1922 he attempted no work at all except “little 
things around home” until he commenced work as a substitute 
mail carrier in 1927. (Supp. 29, 31.) 

Prior to his discharge from the military service on June 18. 
1918, medical examiners had diagnosed plaintiff’s condition as 
valvular heart disease, mitral regurgitation, decrease in car¬ 
diac compensation subsequent to rheumatic fever, acute, and 
bronchitis, acute. (Supp. 3-4.) The medical officers who 
made this diagnosis regarded the disability by reason of this 
heart condition as 25% in view of his prewar occupation of 
wholesale distributor of bread. 1 (Supp. 5.) On August 23, 
1918, Dr. Jones diagnosed plaintiff’s condition as chronic endo¬ 
carditis, with mitral regurgitation. He regarded the condition 
he found as being susceptible of arrest, stating in his report, 
after the recitation of certain treatment plaintiff had received, 
“In view of this fact, his disease will probably be arrested”. 
(Supp. 6.) 

On April 9, 1919, the condition was diagnosed as mitral 
regurgitation with broken compensation. (Supp. 7.) On 
April 4, 1924, Dr. Guynn, then employed as a neuropsychiatric 
expert by the Veterans’ Administration, examined the plaintiff 
from the “standpoint of his nervous and mental condition”. 
(Supp. 103.) While the report of that examination contains 
no diagnosis of any mental or nervous condition, it includes 


1 Prior to service, plaintiff bad operated a number of teams and wagons 
in the business of selling and distributing bread. His income (apparently 
gross) had been approximately $400.00 per mouth. 
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a diagnosis, among other minor ailments, of tachycardia, 
which meant, Dr. Guynn testified at the trial, rapid pulse. 
(Supp. 104.) Descriptive of the character of examinations 
which he makes, Dr. Guynn testified, “Every case I examine, 
I usually go over them physically and examine their heart, 
even though I am treating them for a nervous condition.” 
(Supp. 124.) 

Thereafter, until 1940, no heart condition was found jipon 
any of the many medical examinations of the insured. ! Dr. 
Guynn had examined the plaintiff on March 14, 1929,1 and 
again on October 15, 1929, upon which occasions he rhade 
diagnoses, respectively, of psychoneurosis, moderate degree, 
and neurasthenia, moderate degree, neurocirculatory type. 
(Supp. 17, 105.) On these occasions, Dr. Guynn, one of a 
number of examiners signing the reports, made no notation of 
any heart condition, as he had done in 1924, but the report of 
a special heart examination on March 14, 1929 recites, “Heart: 
No murmurs, accentuations or arrhythmia” and “No carldiac 
disease found.” (Supp. 190, 191.) At the trial, Dr. Giiynn 
gave no testimony indicating a belief on his part that any 
degree of disability by reason of a heart condition was 
actually present in 1929. 

A report of an examination dated October 24, 1924, recites 
with respect to the heart that there were no thrills or niur- 
murs (Supp. 1SS), and on July 25. 1925, a special cardio¬ 
vascular examination resulted in “Conclusion: No evidencb of 
cardio-vascular disease” (Supp. 190). On December 4, 1^30, 
it was found upon medical examination of the plaintiff Ijhat 
his heart sounds were regular and of good volume and tension, 
with no murmurs, no cyanosis, or dyspnoea observed ajfter 
exercise, and no cardiac disease found. (Supp. 192, 193.1) 

Dr. Guynn, now in private practice and appearing als a 
neuropsychiatric expert on behalf of the plaintiff, testij&ed 
that upon his examination of the plaintiff on November!26, 
1940 he found a general hardening of the arteries, including 
those leading to the brain, and particularly those leading] to 
the eyes, indicating that the arteries of the heart were also 
hardening. (Supp. 110-111.) He thought the heart was “a 
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little enlarged to the left and a little downward”, and that 
the heart sounds were “a little snappy”, meaning “there is 
some disorder, I think, in this valve, but it’s not a regurgita¬ 
tion; it’s just a snappy sound”. (Supp. 111.) He testified 
that fifteen hops on each foot “had given him a little more 
exhaustion than you would expect” (Supp. 111-112); that 
emotionally he is unstable, being easily excited and worried; 
and that his memory seemed to be faulty, although the plain¬ 
tiff denied it (Supp. 112). He testified that, in addition to 
finding that plaintiff was then suffering from psychoneurosis, 
anxiety type, he made a diagnosis of general arteriosclerosis, 
moderate, arterial hypertension, severe, retinal arteriosclerosis, 
primary optic atrophy, valvular heart disease, mitral stenosis, 
and mitral regurgitation, with partial decompensation and 
possibly renal involvement. (Supp. 112.) 

The doctor further testified that mitral stenosis means that 
the valve of the heart is not normal; that it frequently be¬ 
comes unelastic (Supp. 113); that mitral regurgitation is not 
curable in the sense that an injured valve is restored to nor¬ 
malcy (Supp. 119, 120); and that in 1940 plaintiff’s heart con¬ 
dition was “rather marked” (Supp. 126) and of “severe de¬ 
gree” (Supp. 127), so that extended examination, X-ray, or 
electrocardiographic examinations were wholly unnecessary 
to arrive at a proper diagnosis (Supp. 124). This witness 
testified to opinions, in effect, that in 1940 it would have been 
unwise for the plaintiff to have engaged in strenuous manual 
work (Supp. 115), and that, with respect to mental work, he 
could not concentrate “continuously enough to hold a full¬ 
time position” (Supp. 116). 

Plaintiff’s witness, DR. JAMES J. WHISMAN, a general 
practitioner, testified that upon his examination of the plain¬ 
tiff during and subsequent to June 1940, he found the plaintiff 
“had very high blood pressure; his heart was enlarged, dilated; 
he had what we term a general conjunctive heart failure 
* * * His ankles were very swollen”. (Supp. 139.) “He 
was suffering, in my opinion, with cardiac vascular renal dis¬ 
ease, hypertension, and decompensation.” (Supp. 140.) 
“Cardiac vascular renal disease is a condition wherein the 
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heart and the blood vessels and the kidneys are affected; where 
there is failure of the heart and blood vessels and the kidneys 
to function.” (Supp 142.) “In coming to the conclusion, it 
is such a well-defined picture with shortness of breath' swell¬ 
ing of the ankles and enlargement of the liver, and elevation 
of the blood pressure; these help me to come to my conclusion. 
That is all part of the general picture. It is not a cjifficult 
diagnosis. It is not one that ordinarily calls for a gre^t deal 
of technical or laboratory work to confirm it.” (Supp. 145.) 
“I advised Mr. Cox to go home and go to bed and Stay in 
bed. * * * His condition is very serious.” (Supp T 141.) 

“It is against my advice that he is here today.” (Sup^ 147.) 

The plaintiff testified that he had felt weak and njsrvous 
most of the time since his discharge from the military Service 
and that, so far as he could tell, his condition, including; pains 
in his chest and his nervousness, had been about thej same 
since 1918. (Supp. 30-37.) 

Robert Clem, a border at the plaintiff’s home during the 
six years prior to the date of trial, testified that during that 
time “I saw him pass out many times. * * * I seep him 
when he would go out * * * in the truck with som£ men 

and I would have to go home with him * * * he liooked 
to me he was feeling bad and he went to bed.” (Supp(. 92.) 

John M. Harris testified that upon occasions betweeni 1928 
and 1940 he had seen the plaintiff when he had “passed right 
out * * * Like a faint.” He usually “went on to | sleep 
and he came to in a little while and stayed there quite a fwhile 
before he got up.” Twice in 1939, this witness testified, he 
had to “drive his car home for him” where he “passed j right 
out”. (Supp. 84, 85.) 

B. Discussion. 

The earliest time at which the plaintiff was found, tapon 
medical examination, to have any physical or mental imjpair- 
ment which might reasonably be regarded as rendering; him 
totally permanently disabled, was during and subsequent to 
the month of June 1940. Periodically throughout the 134year 
period intervening between June 1940 and May 1, 1927^the 
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date upon which he claims to have become totally permanently 
disabled—and for a number of years prior to 1927, medical 
examiners found that he had no disability other than moderate 
psychoneurosis, and mild or moderate laryngitis. This was 
shown by reports of medical examinations of the plaintiff 
made by Government doctors, most of which were introduced 
by the plaintiff. (Supp. 2-21.) 

The plaintiff claims—and it may be assumed in his favor 
that the inference is permissible—that he also had some de¬ 
gree of permanent damage to his heart subsequent to 1918 
and 1919, when he was found to have a condition diagnosed 
as mitral regurgitation. Disability as a result of the condition 
thus diagnosed was never shown to have been regarded as 
more than 25%. It is plain, we submit—and the plaintiff 
presumably will not contend to the contrary—that neither 
such mitral regurgitation alone, nor in combination with a 
moderate psychoneurosis, rendered him totally permanently 
disabled. 

A more serious condition was found, by medical examiners 
in 1940, that is, general arteriosclerosis, moderate; severe hy¬ 
pertension; retinal sclerosis; optic atrophy; and renal involve¬ 
ment. But these conditions must be regarded as having de¬ 
veloped during the four-year period from 1936 to 1940, during 
which the plaintiff is not shown to have been examined, and to 
have had their inception long subsequent to 1927. Hyper¬ 
tension, suspected only in 1930 (it was then noted that “He 
may be an early case of hypertension” (Supp. 18)), was found 
to be moderate in 1936. Plaintiff’s evidence is that it had 
progressed to a degree far more disabling by 1940. The evi¬ 
dence shows a total absence in 1936 and prior thereto of any 
of the other conditions listed above, which were first diagnosed 
in 1940. 

Since it was shown by plaintiff that the conditions found 
in 1940 were so marked that they could not be overlooked 
upon any ordinary physical examination, he relies upon the 
theory that the reports of medical examinations of the plain¬ 
tiff in 1936, and prior thereto—official Government records— 
should be disregarded as mere fabrications and untrue upon 


the theory that the doctors signing these reports had notj, in 
fact, examined the plaintiff, although they purported to have 
done so. This was plaintiff’s view, as presented to the ji}ry. 2 
These medical reports, presumptively correct because of pre¬ 
sumptive regularity of the official conduct of public officers 3 
are not inconsistent with any other evidence in the case since 
acceptance of them as truly reflecting the condition of the! in¬ 
sured’s health as of the dates to which they have reference 
can be harmonized with the same acceptance of all other Evi¬ 
dence. The jury may not arbitrarily disregard evidence thus 
presumptively correct and accurate and not in conflict wfith 
any opposing evidence. Chesapeake and Ohio Ry. v. Margin, 
283 U. S. 209,216; Beeker v. Miller, 7 F. (2d) 293,295 (C. Cj, A. 
2nd); Alabama Title and Trust Co. v. Millsap, 71 F. (2d) 
518, 520 (C. C. A. 5th); Smith v. United States, 5 Fed. Sujpp. 
475, 481 (D. C. Ky.). 

Certainly, the existence of a substantial degree of physical 
impairment in 1940 is entirely consistent with its non-exist¬ 
ence in 1927, so that neither the diagnoses indicating litjtle 
disability at the earlier date, nor the diagnoses indicating 
substantial disability at the later date, need be regarded las 
erroneous. i 

Moreover, contemporaneously with the findings by medical 
experts to the effect that plaintiff’s physical condition was 
compatible with his pursuit of a substantially gainful occu- 

- i 

3 In argument to the jury, counsel for plaintiff stated his theory \ as 
follows: 

I 

The only thing I can say about our friend, Dr. Connor, * * * i is 
the fact that there were so many men under examination at (he 
time he examined Mr. Cox that he simply didn’t make an examination 
of this man. Anybody who is a doctor at all, who owns a stethoscope, 
can find a mitral regurgitation. (Supp. 200-201.) 

Dr. Connor, cardiac specialist, had signed an examination report in ljiis 
capacity as a Government official, to the effect that, upon special heart 
examination of the plaintiff on March 13, 1928, he had found no cardiac 
disease. (Supp. 190.) I 

3 United States v. Chemical Foundation, 272 U. S. 1, 14-15; Weaver jv. 
United States, 72 F. (2d) 20, 22 (C. C. A. 4th); United States v. Barry/. 
67 F. (2d) 763, — (C. C. A. 6th), certiorari denied, 292 U. S. 64S. 
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pation, he was, in fact, pursuing substantially gainful employ¬ 
ment. There is no evidence which cannot be reconciled with 
the view that, at least until 1936, the plaintiffs disability was 
only partial by reason by hypertension having its inception in 
1930; psychoneurosis, the best treatment for which is employ¬ 
ment; and a heart disability of 25% or less. No opposing 
view is more than equally consistent with the evidence, and 
evidence lending equal support to two inconsistent hypotheses 
has no tendency to establish either. 

United States v. Barry, 67 F. (2d) 763, 765 (C. C. A. 
6th), certiorari denied, 292 U. S. 648 

Evgen v. United States, 58 F. (2d) 616, 620 (C. C. A. 
8th) 

Deadrich v. United States, 74 F. (2d) 619, 622 
(C. C. A. 9th) 

II 

The court erred in excluding expert testimony offered by 
defendant regarding the significance properly attributable 
to diagnoses of plaintiffs condition. The prejudicial effect 
of excluding this testimony was aggravated by the fact 
that testimony of the same character had been adduced by 
plaintiff 

Throughout the trial, the primary object of attack by plain¬ 
tiff was the medical record of his physical condition during 
the years prior to 1940, and particularly during the years from 
1924 to 1936. During this latter period, medical examinations 
of the plaintiff had consistently resulted in diagnoses of mod¬ 
erate psychoneurosis and non-disabling laryngitis only. There 
was testimony, undisputed, that a moderate degree of 
psychoneurosis is usually not disabling to any substantial 
degree. 

Plaintiff sought to avoid the effect of these diagnoses (1) 
by expert testimony that although psychoneurosis, moderate, 
is generally neither totally disabling nor incurable, the diag¬ 
noses in the present case indicated a more serious condition 
that was incurable, and (2) by showing that, for lack of scien- 
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tific knowledge with respect to psychoneurosis and related con¬ 
ditions, these diagnoses may have been erroneous. 

With respect to the first of these, plaintiff interrogated his 
own neuropsychiatric expert at length regarding each diagnosis 
in particular, and finally regarding the combined effect bf all 
of them, eliciting his opinion as to the nature and degree of 
disability reflected by the diagnoses, and a final opinion that, 
in this particular case, they reflected a condition that was in¬ 
curable. (Supp. 116-118.) Cross-examination of this! wit¬ 
ness with respect to the conclusions he had drawn fronti the 
diagnoses brought forth the following: 

Q. Doctor, if a man has a diagnosis of neurocjircu- 
latory asthenia, severe, on August 30, 1932, and oh Oc¬ 
tober 29,1936, he is given a diagnosis of psychoneuj*osis, 
neurasthenia, moderate, would you say that his condi¬ 
tion had improved?—A. From what date? 

Q. The first date I gave you, Doctor, the first diag¬ 
nosis, was August 30, 1932.—A. Diagnosis? 

Q. Of Neurocirculatory asthenia, severe; and onj- 

A. He hadn’t improved, I’ll answer it. (Supp. j.25.) 

i 

With respect to the other theory plaintiff sought to| ad¬ 
vance—that the diagnoses of psychoneurosis, moderate, Were 
erroneous—plaintiff’s neuropsychiatric expert had testified 
that many people regarded psychoneurosis as a forerunner of 
insanity and, for that reason, characterized it as a inild 
psychosis. (Supp. 128.) 

Cross-examination of defendant’s expert witness, Dr. Fox- 
well, resulted in testimony that, in his opinion, psychoneurpsis, 
neurasthenia, and hysteria, were descriptive of conditions 
definitely susceptible to diagnosis and, in particular, that they 
were wdiolly unrelated to psychosis. Further cross-examina¬ 
tion of this witness disclosed that he had never examined! the 
plaintiff and that his opinion upon direct examination, to! the 
effect that a moderate degree of psychoneurosis was only 
mildly disabling and that it was curable, had no reference to 
plaintiff’s case in particular, but to psychoneurosis in general. 
(Supp. 180.) 
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Thereupon defendant sought, through redirect examination, 
to connect the testimony of Dr. Foxwell to the particular case 
by inviting his attention to the diagnoses of plaintiff’s condi¬ 
tion made during the years from 1924 to 1936, and by eliciting 
his opinion thereon in the same manner that plaintiff had 
brought forth the opinion of his medical expert. The court 
intervened on a number of grounds, indefinitely stated at 
first, but finally resolved into the single ground that the 
diagnoses of mental and nervous conditions were necessarily 
so indefinite and inaccurate that no reliable opinion could be 
formulated with respect to them. 

The position to which defense counsel was ultimately forced 
in this respect was that the opinions of his expert witness 
were valueless unless based upon the particular case, and that 
the means of connecting them with the particular case ex¬ 
tensively employed by plaintiff, were denied to the defendant. 
In the presence of the jury, the court also laid down the prop¬ 
osition in effect—contrary to expert testimony previously 
given—that it is a matter of common knowledge that scien¬ 
tific information regarding mental and nervous diseases is 
so meager that diagnoses of them were necessarily inaccurate 
and unreliable. The entire proceedings with respect to the 
matters outlined in the preceding paragraphs were as follows: 

Redirect examination by Mr. Spell: 

Q. Doctor, I ask you to assume an individual who 
had a diagnosis of “hysteria” in 1926, diagnosis of 
“psychoneurosis, hysteria, moderate” in 1928, diagnosis 
of “neurasthenia, moderate degree, neurocirculatory in 
type” in 1929, and a diagnosis of “psychoneurosis, 
mixed type, moderate” in 1936, and also in 1936 had a 
diagnosis of “psychoneurosis, neurasthenia, moderate,” 
and ask you to think of a man who had had those 
diagnoses over a period of time. 

I wish you also would assume that this man has run 
a trucking business during all the years in the diagnoses 
covered; that he was a mail carrier in 1928 to 1936, 
driving his automobile; that he did extra work around 
the post office from 1927 to 1935, carrying bundles and 
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delivering packages; that during that time he drove 
part of the way or most of the way from Arlington, 
Virginia, to Miami, Florida; that he averages driving 
an automobile five or six thousand miles a year; that 
he has engaged as a painting and paperhanging j con¬ 
tractor supervising men on labor from 1928 toj and 
including the last date of the diagnosis I just stiated. 

I ask you to assume that individual and state if you 
have an opinion- 

Mr. Dawson. An opinion on what? 

By Mr. Spell: 

Q. (Continuing.) Of whether his psychoneiiirosis 
was aggravated by this work record that I have stated 
to you. 

The Court. Objection sustained. No human being 
could answer that question. 

By Mr. Spell: 

Q. Doctor, do you have an opinion of whethjer or 
not the condition in 1936 was worse than it whs in 
1928? 

Mr. Dawson. I just object to that. There fs no 
question there. 

The Court. How could he know anything ifbout 
that? 

Mr. Dawson. No. 

The Court. And, of course, in order to clarify the 
situation some, there are other fundamental objections. 
You stated he was running a trucking business. There 
is nothing in the statement to indicate the size qf the 
trucking business, how it was conducted, who j con¬ 
ducted it. Your question is just such that it is impos¬ 
sible for the witness to answer it. 

Mr. Spell. Your Honor, I will agree to amend|ment 
if counsel has any to offer to my- 

The Court. Well, no; no. Counsel do not halve to 
formulate the question for you. I don’t believq you 
can formulate a question that would be admissible in 
evidence, but you may try it if you wish. 


! 
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By Mr. Spell: 

Q. From the diagnoses I have stated to you, which 
began in 19- 

The Court (interposing). There is evidence in this 
case of hardening of the arteries. There is evidence by 
the eye examination of hardening of the arteries of 
the brain in this case. You see, you have not covered 
that ground. 

Mr. Spell. Well, if your Honor pleases, if counsel 
wishes to ask the question after I have finished- 

The Court. Well, I know, bux the Court has some 
function. 

Mr. Spell. He may ask him to assume those addi¬ 
tional facts. 

The Court. The Court has some function here, and 
the Court, in a matter as important as this, on a ques¬ 
tion as vital as this, cannot sit here idly and let a ques¬ 
tion that is clearly wrong be answered, whether coun¬ 
sel objects or not. 

Mr. Dawson. And, your Honor, I never objected 
because- 

The Court. I am not criticizing you at all. 

Mr. Dawson. Yes. 

The Court. I didn’t mean it in that sense, but I 
mean the Court has a perfect right to object, itself, if 
it sees fit to do it. 

Mr. Spell. Yes; your Honor. 

By Mr. Spell: 

Q. Doctor, I will ask you to assume an individual 
who has a diagnosis of “psychoneurosis, hysteria, mod¬ 
erate” in 1928 and has a diagnosis in 1936 of “psy¬ 
choneurosis, neurasthenia, moderate.” I ask you if in 
your opinion this man’s disability had increased over 
those years? 

Mr. Dawson. I object to that question on the ground 
he is asking him to base his opinion on the opinion of 
somebody else. 
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The Court. I sustain the objection. You see^ “psy¬ 
choneurosis, moderate”—it is a matter of common 
knowledge that these diseases of the brain are the most 
obscure things in life; and not only the most obscure, 
but medicine hasn’t scratched the surface of them yet. 

Now, then, one doctor might say it was a psycho- 
neurosis moderate; another physician might classify it 
another way. There is no evidence that thej same 
physician made both of those examinations; ancj. there 
is no evidence that, if he had, he would have the same 
thing in mind: one physician. As obscure as these dis¬ 
eases are known to be, are generally known to be among 
informed people of all classes, whether they be physi¬ 
cians or otherwise, as obscure as they are, the same 
physician might diagnose a condition in one way jtoday 
and, if he forgot about the patient, in another way next 
week. 

Now, then, to undertake to ask this physician to 
formulate an opinion upon what some doctors did in 
1928 and 1936, the Court cannot permit it. 

Mr. Spell. Your Honor, what I had in minp was 
that I haven’t referred to Mr. Cox. I asked the 
psychiatrist, as an expert, to assume a man with jthose 
diagnoses. I didn’t pin it to Mr. Cox. 

The Court. Well, you have got to pin it to Mr. Cox; 
he is the man who is bringing this suit. You may not 
wander all over the country on this thing. 

Mr. Spell. This doctor is testifying as an e 
and I am asking him about his two diagnoses 
expert. I haven’t put in any other evidence, whp ex¬ 
amined him, what physician. I just asked him tp as¬ 
sume that those diagnoses are correct. ! 

The Court. The Court is compelled to sustain) the 
objection. 

Mr. Spell. That will be all, Doctor. (Supp. 181- 
184.) 

We submit that the testimony sought by counsel in ask¬ 
ing the question set forth above was proper and admissible 
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even if considered by itself, without reference to what had 
gone before. But, in any event, objection to it on behalf of 
the plaintiff was foreclosed because testimony of the same 
character had been adduced by the plaintiff and w*as relied 
upon by him as an essential part of his case. H. Herjurth, 
Jr. Inc. v. United States, 85 F. (2d) 719, 723 (App. D.C.), and 
cases therein cited. In Warren Live Stock Co. v. Farr, 142 
Fed. 116 (C. C. A. 8th), one of the cases cited by this court 
in the above mentioned case, it was pointed out at page 117 
that: 

But, even if the matter of the intermingling of the sheep 
was wholly irrelevant to the issue, the plaintiff is in 
no position to object to the defendant’s evidence con¬ 
cerning it. It was the plaintiff who first introduced 
into the case evidence upon that subject. It is a 
familiar rule that one who induces a trial court to let 
down the bars to a field of inquiry that is not compe¬ 
tent or relevant to the issues cannot complain if his 
adversary is also allowed to avail himself of the 
opening. 

The view of the court underlying this erroneous exclusion 
of evidence is illustrated by proceedings had with respect to 
the erroneous exclusion of other evidence offered by defend¬ 
ant. (Apparently no substantial prejudice resulted from this 
error and it is not, therefore, asserted as a separate ground for 
reversal.) The plaintiff testified that he was receiving com¬ 
pensation in the amount of $50.00 per month (Supp. 39) for 
“lung trouble” (Supp. 40). Thereafter, defendant offered 
evidence to show an exact computation of the amount of 
compensation which the plaintiff had received and claimed 
the right to introduce such evidence upon the ground stated 
by counsel and replied to by the court as follows: 

Mr. Spell. It has been opened up by the plaintiff. 

The Court. I don’t care by whom it has been opened 
up; when there is objection it is not admissible testi¬ 
mony. It stops right there. (Supp. 195.) 

Prejudice resulting from the exclusion of the testimony of 
Dr. Foxwell, discussed above, was aggravated by the court’s 


explanation that mental and nervous diseases were too obscure 
for reliable diagnoses. The jury was thereby led to believe 
that neither the testimony of Dr. Foxwell nor the diagnoses of 
psychoneurosis could be credited. 

I 

III 

i 

The court erred in denying defendants requested instructions 

Nos. IX and XIV 

i 

Defendant’s instructions Nos. IX and XIV were designed 
to invoke consideration by the jury of evidence tendjing to 
show performance by plaintiff and his ability to perform 
work of a managerial or supervisory nature. Recognizing 
that the instructions were correct statements of the law, the 
court rejected instruction No. IX expressly, and XIV, Appar¬ 
ently, upon the ground that there was no evidence ijn the 
case to which they could be regarded as applicable. The re¬ 
quested instructions and the reason for rejecting theta, as 
stated by the court, were: 

Requested instructions: 


If you find that the plaintiff has been unable bejcause 
of his condition to engage continuously in any| sub¬ 
stantially gainful occupation requiring physical ilabor 
or exertion, but believe that he could follow a substan¬ 
tially gainful supervisory or managerial occupation with 
reasonable regularity, then your verdict must bb for 
the defendant. 

XIV 

You should give the same weight to evidence of work 
of a supervisory or managerial nature as is given to 
evidence of work requiring physical exertion. (Supp. 
204.) 

Reasons for rejection: 

The Court. I cannot grant the ninth prayer. [The 
ninth prayer indicates that there is serious evidence in 
the case that he could do clerical work, for instance. 
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He has not education enough to do it, under the 
evidence. 

Mr. Spell. Your Honor should add, if I may say 
so, he had four years and three months studying to be 
an office assistant, in Strayer’s Business College. 

The Court. But he did not have education enough to 
do it. He could not pursue it, didn’t know what it was 
all about. 

Mr. Spell. For a long time he did, your Honor. He 
was bound to learn something, or they would have 
kicked him out of it long ago. He has been in it 
three years. 

The Court. I was in Congress for nearly 20 years, 
I have had a great many of these cases, and I know 
something about vocational training and what it 
amounts to and what it amounted to during the time, 
and I know’ a great deal about how the Veterans’ Bu¬ 
reau was run. 

Mr. Spell. Your Honor, I should like to show you 
that statement he w’rote to Mr. McClaine, and let’s 
see whether you think he is an intelligent man or not. 

The Court. How* is that? 

Mr. Snell. That letter he wrote to Mr. McClaine 
about deducting the compensation. 

The Court. I haven’t said he was not intelligent. 
(Supp. 199-200.) 

Thus it wras the view’ of the court that the single fact that 
the plaintiff’s formal education w’as limited was conclusive 
as a matter of law that he could not perform work of a cler¬ 
ical, managerial, or supervisory character or, indeed it appears, 
any w’ork other than manual labor. 

Of course, lack of formal education does not show lack of 
capacity to acquire knowledge and training, nor that they have 
not been acquired informally. This was overlooked by the 
court, it appears, and, furthermore, denial of the requested 
instructions upon the ground stated reflects the additional 
erroneous view that ability to perform managerial or super- 
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i 
I 

i 

visory work could not properly be inferred from the evidence 
that prior to service the plaintiff operated a substantial busi¬ 
ness in the sale and distribution of bread; that immediately 
after service he was reemployed by the DuPont Company as 
yard foreman; that he had managed a trucking businjess so 
well that, without performance of any manual labor himself, 
he had derived a monthly income in excess of $15.00 [ that 
he had performed the business and supervisory dutiei of a 
substantial papering and painting contracting business J that 
he was a competent mail carrier; that he was frequently galled 
by Mr. Pfleiger to take charge of his grocery store; and that 
the plaintiff himself, as well as Government officials charged 
with the duty of making a determination with respect thereto, 
and officials of Strayer’s Business College, regarded him as 
capable of learning stenography and bookkeeping. In the 
absence of any evidence to the contrary, it is to be presumed, 
we submit, that the plaintiff would not have been given ivoca¬ 
tional training of that character unless it reasonably appeared 
that he would succeed in it. At the trial the plaintiff ^nade 
no claim that the study of stenography and bookkeeping was 
affected adversely by either intellectual or educational limita¬ 
tions. He testified only that his vocational training was not 
completed because of physical illness. 

If the jury entertained the view adopted by the court jnuch 
of defendant’s substantial and pertinent evidence was passed 
without consideration upon the belief that, as a matter of 
law, it had no probative value. That the jury entertained 
such view can hardly be doubted, we believe, in view of the 
plain implications flowing from the following questions: j 

By the Court: 

Q. Did you complete the fifth grade?—A. W^ll, I 
couldn’t say that I did. 

Q. Well, do you know you didn’t go any further jthan 
the fifth grade?—A. Well, it was the schools then, we 
had no grades when I went to school. 

Q. Well, they didn’t when I went, either, but you es¬ 
timate the fifth grade, do you?—A. Well, that’s what 

I 

i 

| 

i 
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the report shows when I took the examination in the 
army. 

Q. Yes. And with that sort of education they at¬ 
tempted to give you vocational training in bookkeep¬ 
ing and stenography?—A. Yes, sir. 

The Court. Proceed. (Supp. 26.) 

But regardless of the view actually adopted by the jury, 
the probability of failure to appreciate the legal significance 
of evidence that plaintiff had performed managerial and 
supervisory work was inherent in the case, and defendant was 
entitled to instruction specifically setting forth the law appli¬ 
cable to such evidence. 

IV 

Indications of partiality and bias on the part of the district 
court, favorable to plaintiff and adverse to defendant, 
deprived defendant of a fair trial 

The judgment should be reversed because of plain violation 
of the well-established principle illustrated by the proposition 
that “The influence of the trial judge upon the jury ‘is nec¬ 
essarily and properly of great weight’ and ‘his lightest word 
or intimation is received with deference, and may prove con¬ 
trolling.’ ” (Quercia v. United States, 289 U. S. 466, 470), and 
the further proposition that: 

“In these insurance cases brought by soldiers, every 
sympathy of the jury is with the plaintiff, and it is 
particularly imperative that the trial judge observe 
a scrupulous detachment.” (Mason v. United States, 
63 F. (2d) 791. 793 (C. C. A. 2nd). See also United 
States v. Messenger, 68 F. (2d) 234, 236-237 (C. C. A. 
4th). 

The comments and attitude of the trial judge in the pres¬ 
ent case clearly had the effect of indicating a partiality on the 
part of the court, favorable to the plaintiff and against the 
defendant. There was emphasis by the court of evidence fa¬ 
vorable to the plaintiff and de-emphasis of evidence favorable 
to the defendant, there were instances of repudiation by the 
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court of evidence essential to the theory of the defense^ and 
unwarranted reprimand of defense counsel. 

Between 1924 and 1940, medical examination of the plaintiff 
resulted in diagnoses only of moderate psychoneurosis and 
non-disabling largyngitis, and since moderate psychoneurosis 
is neither incurable nor incompatible with the pursuit of 
gainful employment, plaintiff sought to sustain the theory 
that these diagnoses were incorrect and that, in any event, 
psychoneurosis was totally disabling in this particular casie. 

With respect to the correctness of the diagnoses, Dr. Guynn, 
plaintiff's neuropsychiatric expert, had testified that many 
people think that psychoneurosis is a forerunner of insanity 
and, therefore, characterize it as a mild psychosis. (Supp. 
128.) Dr. Foxwell testified that psychoneurosis, neurasthenia, 
and hysteria described well-recognized conditions and were 
definitely distinguishable from psychosis. (Supp. 177-178.) 
The court questioned this testimony at the time it was given 
and later, in direct opposition to it, made the following state¬ 
ment in the presence of the jury: 

You see, “psychoneurosis, moderate”—it is a matter of 
common knowledge that these diseases of the braiiji are 
the most obscure things in life; and not only the most 
obscure, but medicine hasn’t scratched the surface of 
them yet. 

Now, then, one doctor might say it was a psyjcho- 
neurosis moderate; another physician might classify it 
another way. There is no evidence that the same 
physician made both of those examinations; and there 
is no evidence that, if he had, he would have the ^ame 
thing in mind: one physician. As obscure as those dis¬ 
eases are known to be, are generally known to be anjiong 
informed people of all classes, whether they be physi¬ 
cians or otherwise, as obscure as they are, the s^me 
physician might diagnose a condition in one way today 
and, if he forgot about the patient, in another way 
next week. (Supp. 183-184.) 

j 

With respect to the disabling character of psychoneurbsis, 
the court interrupted the direct examination of defendant’s 
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neuropsychiatric expert to add a statement evidentiary in 
character and beneficial to the plaintiff as follows: 

Q. Doctor, assume a man that has a diagnosis of 
psychoneurosis, moderate. What effect will moderate 
physical or mental exertion have on that man’s 
health?—A. A patient with a moderate degree of 
psychoneurosis is encouraged to work to divert his at¬ 
tention, and it should have a beneficial effect upon his 
health. 

By the Court: 

Q. The difficulty is to get him to do it, isn’t it?—A. 
Sometimes; yes. 

The Court. Of course, that is the difficulty. (Supp. 
176.) 

As previously pointed out, the District Court entertained 
the view, emphatically expressed out of the presence of the 
jury, that by reason of the plaintiff’s lack of education no 
inference was permissible that he could perform, or learn to 
perform, clerical, supervisory, or managerial work. The 
court’s belief in this respect was plainly conveyed to the jury. 
While plaintiff was testifying upon direct examination, in 
effect, that his failure to complete vocational training was due 
solely to illness, the court interrupted and suggested an en¬ 
tirely different reason, as follows: 

By the Court: 

Q. Did you complete the fifth grade?—A. Well, I 
couldn’t say that I did. 

Q. Well, do you know you didn’t go any further than 
the fifth grade?—A. Well, it was the schools then, we 
had no grades when I went to school. 

Q. Well, they didn’t when I went, either, but you 
estimate the fifth grade, do you?—A. Well, that’s what 
the report shows when I took the examination in the 
army. 

Q. Yes. And with that sort of education they at¬ 
tempted to give you vocational training in bookkeeping 
and stenography?—A. Yes, sir. 

The Court. Proceed. (Supp. 26.) 
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The medical evidence revealed diagnoses of a heart condi¬ 
tion in 1918 and 1919, and again in 1940, but an absence of 
any heart condition from 1924 to 1936. Plaintiff sought to 
sustain the view that a heart condition substantially disabling 
in character in fact existed throughout the years, despitd the 
medical diagnoses to the contrary. The expressed view of 
the court in this respect was that “There is plenty of evidence 
in the record of mitral regurgitation prior to 1927”. (Slipp. 
124.) In substance, and in language almost identical, ithis 
was repeated by the court in the presence of the jury at lteast 
six times. (Supp. 120, 121, 124, 125, 126, 201.) The last 
was during the course of plaintiff’s argument to the jury, at 
which time the court abandoned reference to the evidence, 
stating that the plaintiff “had a mitral regurgitation before 
he went in the Army”, and characterizing as “true” the state¬ 
ment of plaintiff’s counsel that since “Anybody who is a 
doctor at all, who owns a stethoscope, can find a mitral’ re¬ 
gurgitation”, it follows that “Dr. Connor * * * simply 
didn’t make an examination of this man”. (Supp. 201.) 
Dr. Connor, cardiac specialist, had signed a medical examina¬ 
tion report reciting that, upon his special heart examination of 
the plaintiff on March 13, 1928, no cardiac disease was found. 
(Supp. 190.) 

At still another point, the court interposed to require a 
medical witness to emphasize, by repeating in detail, certain 
medical findings favorable to the plaintiff with respect to his 
heart condition. (Supp. 104.) 

For the purpose of ascertaining whether he had an interest 
in the outcome of the case, defense counsel asked Dr. Guynn 
whether his remuneration for examining the plaintiff and ap¬ 
pearing as a witness for him was in any way contingent upon 
the outcome of the case. Thereupon, the following occurrpd: 

The Court. The Court is not going to permit ques¬ 
tions like that in this courtroom. This Court will pot 
permit that sort of examination. 

Mr. Dawson. I will say right now that he will not. 

The Court. Why, everybody knows that the docjtor 
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is employed to testify as an expert, and he is going to 
be paid for it, I suppose. He should be. 

The Witness. Already paid for it. 

Mr. Dawson. Your Honor, in view of the fact that 
counsel has brought this issue up- 

The Court. There is no occasion—unless there is 
something about the doctor’s testimony, the witness’ 
testimony, which justifies it, it is never permissible to 
reflect, obviously reflect, upon the character of the 
witness; and there has been nothing up to this time in 
the witness’ testimony which justifies anything of the 
kind. 

Mr. Spell. I should like to show, your Honor, 
whether he is consciously or unconsciously interested 
in this matter. 

The Court. The Court will not permit that sort of 
examination, sir. Absolutely will not permit it in this 
courtroom. 

Mr. Spell. Yes. 

The Court. It is contempt of court. 

Mr. Dawson. I will make a statement if Mr. 
Spell-- 

The Court. It is not necessary. 

Mr. Dawson. Very well. 

The Court. You have just as much right to put a 
lawyer in every case on the stand and ask him how 
much fee he is going to get or whether his fee is con¬ 
tingent or actual and how much the contingency is; 
there is no difference in the world. If you start that 
kind of thing, why, you couldn’t run a court. In 
other words, he would have just as much right to put 
you on the stand and ask you what your salary was. 
(Supp. 131-132.) 

We submit that the question was proper but, in any event, 
the mere asking of it was no ground for reprimand and a 
characterization of the attorney’s conduct as contempt. This 
court has said: 
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The fact that a witness is interested in the result of 
a suit is one that may always be brought out on cross- 
examination. 

Crook v. International Trust Co., 32 App. D. C. 490, 
512. 

See also: 

Economon v. Barry-Pate Company, 3 F. (2d) 8^, 85 
(App. D. C.) 


In Sprinkle v. Davis, 111 F. (2d) 925 (C. C. A. 4th), 
the trial court had reprimanded counsel for offering in jevi- 
dence, for the purpose of impeachment, a document which had 
been excluded when offered as material to the issue in liti¬ 
gation. Assuming the evidence to be inadmissible even! for 
the purpose of impeachment, the Circuit Court of Appeals 
stated (p. 930): 

Counsel were nevertheless entitled to offer it in gjood 
faith free from threat of punishment by the court. 
Actions taken by counsel during the course of tirial 
under a mistaken view of the law do not constitute 
contempt. . j 


The trial court’s unjustified reprimand of counsel was tljiere 
held to be highly prejudicial, requiring reversal of the 
judgment. 

The extent to which the court’s attitude influenced the jury 
cannot, of course, be ascertained and proved, and it is im¬ 
material. Without inquiry in this respect, a verdict will; be 
set aside if an extraneous influence, likely to affect the jury, 
was present. In Southern Pacific Co. v. Klinge, 65 F. (2d) 85, 
88 (C. C. A. 10th), the test was stated to be whether ^he 
extraneous influences “were of a nature as to make it prob¬ 
able that they entered into the consideration of any jqror 
when his vote was cast.” See also: 


Mattox v. United States, 146 U. S. 140, 149 
McKibben v. Philadelphia <& R. Co., 251 Fed. 577, 
578 (C. C. A. 3rd) 


i 

i 
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CONCLUSION 

It is respectfully submitted that, for lack of substantial 
evidence to support the verdict for plaintiff, the judgment 
should be reversed with directions to enter judgment for 
defendant, but that, in any event, the judgment should be 
reversed and a new trial granted to defendant for errors herein 
set forth. 

Julius C. Martin, 

Director, Bureau oj War Risk Litigation. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. 

Keith L. Seegmiller, 
Attorney, Department oj Justice. 

May 1941. 


I %.C«iVt*NMENT MINTING OFFICCj 1941 





BRIEF FOR HARRY C COX, APPELLEE 



IN THE 

' - , * ' ‘ # * 

United States Court of Appeals 

foe the District of Columbia 

• • j . >• ,y - ;v;als • c 

_ o.r: ViiiCV OK.COLU? 

No. 7876 HttO •• 

; ' . 

00 . 






UNITED STATES OF AMERICA, Appellant lew 

vs. 

HARRY C. COX, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia 


Warren E. Miller 
1343 H Street, N. W. 
Washington, D. C. 

C. L. Dawson 

923 Fifteenth Street, N. W. 
Washington, D. C. 

Attorneys for the Appellee 


BATAVIA TIMES, LAW PRINTERS* 

BATAVIA* N.V, 

CHARLES W. WARDEN, WASHINGTON REPRESENTATIVE, 
TOWER BUILDING 
















INDEX. 


PAGE 

Counter-Statement of the Case. 1 

I 

Statutes, Regulations and Rules of Court Involved... .1 2 

Summary of Argument.j 4 

Argument and Brief.] 6 

Point One.| 7 

Point Two .! 27 

Point Three.j 28 

Point Four .| 31 

Conclusion .! 42 

• i 

Table of Cases. 

Alexander v. Blackman, 26 App. D. C., 541.id, 16 

Berry v. United States, (61 Sup. Ct. Adv. 637)_20,2lj, 22 

Bissonette v. National Biscuit Co., 100 Fed. (2d) 100<j 

(C. C. A. 2).j 32 

Bethlehem Steel Co. v. National Labor Relations Boards 

120 Fed. (2d) Adv. 641. 32 

Carter v. United States, (C. C. A. 4) 49 Fed. (2d) 221^ 

223 .i 24 

Cohen v. Evening Star Newspaper Co., 72 App. D. C. 

258, 115 Fed. (2d) 525 .3Cj,31 

Conway v. O’Brien, 61 Sup. Ct. Rep. Adv. 634 .i 22 

Deadrich v. United States, 74 Fed. (2d) 619, 622 (C. Cj 

A. 9).25,26 

Drumm-Flato Comm. Co. v. Edmisson, 208 U. S. 5341 

52 L. ed 606 ..] 32 

Eggen v. United States, 58 Fed. (2d) 616, 620 (C. Cj 

A. 8) .25,26 

Galt v. Phoenix Indemnity Co., 120 Fed. (2d) Adv. 723. .j 20 
Glaria v. Washington Southern R. Co., 30 App. D. C., 

563 . i 7 




















II. 


PAGE 

Goldstein v. United States, 63 Fed. (2d) 609 (C. C. 

A. 8). 32 

Gunning v. Cooley, supra, 281 U. S. 90, 74 L. ed. 720. .7,10 
Jennings v. Philadelphia B. & W. R. Co., 29 App. D. C. 
219-235 . 7 


Lumbra v. United States, 290 U. S. 551, 559, 78 L. ed. 

492 . 20,24 

Madray v. United States, 55 Fed. (2d) 552 . 22 

Manhatten Oil Co. v. Mosby, 72 Fed. (2d) 840 (C. C. A 8) 32 
Meador v. National Liberty Insurance Co., 53 Fed. (2d) 

731 (C. C. A. 5) . 27 

Newman v. United States, 28 Fed. (2d) 681 (C. C. A. 9) 38 

Nicolay v. United States, 51 Fed. (2d) 170,173 (C. C. A. 

10) . 24 

Pilger v. Sutherland, 57 Fed. (2d) 604, 61 App. D. C. 84 27 
Rappaport v. Capital Traction, Co., 48 App. D. C. 

359 .10,16 

Ricketts v. United States, 32 Fed. (2d) 943, 59 App. 

D. C. 47. 27 

Ruete v. Elwell, 15 App. D. C. 21.10,16 

Sprinkle v. Davis, 111 Fed. (2d) 925 . 37 

United States v. Barry, 67 Fed. (2d) 763, 765 (C. C. A. 

6th) . 25 

United States v. Brown, 72 Fed. (2d) 608 (C. C. A. 

10) .23,24 

United States v. Burley son, (C. C. A. 9) 64 F. (2d) 868, 

872 . 24 

United States v. Lawson, (C. C. A. 9) 50 Fed. (2d) 868, 

872 . 24 


United States v. Martin, 67 Fed. (2d) 356 (C. C. A. 7) 23 
United States v. Phillips, (C. C. A. 8) 44 Fed. (2d) 689, 

691 . 24 

United States v. Sauls, 65 Fed. (2d) 886, (C. C. A. 4).. 23 

















III. 


iPAGE 

United States v. Sorrow, (C. C. A. 5) 67 Fed. (2d) 37i2 24 
United States v. Spaulding, (C. C. A. 5) 68 Fed. (2d) 6^6 24 

United States v. Stewart, 58 Fed. (2d) 520 .j.7 ,8 

United States v. Tvrakowski, 50 Fed. ( 2 d) 766 (C. C. A- 

7) ...j. 23 

United States v. Witbeck, 113 Fed. (2d) 185. i. 8 

Woltman v. United States, 57 Fed. (2d) 418.8,22 

Statutes, Regulations and Rules of Court Involved. 

Act of March 3, 1911 (28 U. S. C. A. 391, Judicial Codl 
Sec. 269) as amended; R. S. 726, March 3, 1911 0. 

231, 36 Stat. 1163, c. 48, 40 Stat. 1181) .3,32,33 

Act of Oct. 6 , 1917, c. 105, 40 Stat. 398, 409 Sec. 400... L 2 
World War Veterans’ Act 1924 as amended July 3,1930 

(U. S. C. Title 38 Par. 445) Sec. 19. \ 2 

Act of March 4,1925 c. 553, 43 Stat. 1308 (U. S. C. Titl^ 

38 Sec. 511) Sec. 12 .j 2 

Act of June 7,1924, c. 320, 43 Stat. 624 Sec. 300.j 2 

Rule 51 of the Federal Rules of Civil Procedure... .4, 9 ,28 

Rule 61 of the Federal Rules of Civil Procedure.4 33 

Treasury Decision 20, Bureau of War Risk Insurance! 
March 9,1918. \ 


3 



















I 


I 

i 

I 

IN THE 

United States Court of Appeals 

for the District of Columbia 

I 


No. 7876. 


UNITED STATES OF AMERICA, Appellant j 

vs. 

HARRY C. COX, Appellee 


Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF OF THE APPELLEE. 


Counter-Statement of the Case. 

i 

j 

The appellee, Harry C. Cox, hereinafter called the plain- 
tiff recovered a judgment on his war risk insurance contract, 
based upon a jury verdict to the effect that he became i>eri)ia- 
nently and totally disabled while his insurance contract \(ras 
in force on May 1, 1927. 

This appeal is from the judgment entered on December 
19, 1940 (App. Supp. 205). Since the appellant has filetjl a 
complete record of the testimony adduced at the trial, a|nd 
has printed in its supplement all of the evidence with ihe 
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exception of the testimony of two witnesses for the appel¬ 
lant, the plaintiff does not include in his brief any additional 
evidence. 

Appellant raises four points on appeal. First, the alleged 
insufficiency of the evidence to support the verdict; Second, 
the exclusion of certain testimony; Third, alleged error in 
refusing certain requested instructions, and fourth, partial¬ 
ity and bias of the trial court. The questions will be dis¬ 
cussed in the order in which they are raised in the ap¬ 
pellant’s brief. 

Statutes, Regulations and Rules of Court Involved. 

Section 400 of the Act of October 6, 1917, c. 105, 40 Stat. 
398, 409, provides as follows; 

“That in order to give to every commissioned officer 
and enlisted man and to every member of the Army 
Nurse Corps (female) and of the Navy Nurse Corps 
(female) when employed in active service under the 
War Department or Navy Department greater pro¬ 
tection for themselves and their dependents than is 
provided in Article III, the United States, upon ap¬ 
plication to the Bureau and without medical examina¬ 
tion, shall grant insurance against the death or total 
permanent disability of any such person in any multiple 
of $500, and not less than $1,000 or more than $10,000, 
upon the payment of the premiums as hereinafter pro¬ 
vided.” 

This section was restated in substance in Section 300 of 
the Act of June 7, 1924, c. 320, 43 Stat. 624, as amended by 
Section 12 of the Act of March 4,1925, c. 553, 43 Stat. 1308 
(U. S. C., Title 38, Sec. 511). 


Section 19 of the World War Veterans’ Act, 1924, as 
amended July 3, 1930, (U. S. C., Title 38, Paragraph 445) 
provided: 
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“Sec. 19. In the event of disagreement as to claiih, in¬ 
cluding claim for refund of premiums, under a contract 
of insurance between the bureau and any person or 
persons claiming thereunder an action on the (flaim 
may be brought against the United States either in 
the Supreme Court of the District of Columbia or in 
the District Court of the United States in and for 
the district in which such persons or any one of them 
resides, and jurisdiction is hereby conferred upon such 

courts to hear and determine all such controversies. 

# # *>> 


The Act of March 3, 1911 (28 U. S. C. A. 391, Judicial 
Code, Section 269 as amended) provides: | 

“New trial; harmless error. All United States Courts 
shall have the power to grant new trials, in cases wjiere 
there has been a trial by jury for reasons for which 
new trials have usually been granted in courts of law. 
On the hearing of any appeal, certiorari, writ of erjror, 
or motion for a new trial in any case, civil or criminal 
the court shall give judgment after an examination of 
the entire record before the court, without regard tol 
technical errors, defects, or exceptions which do noi\ af¬ 
fect the substantial rights of the parties” (R. S. J26, 
March 3,1911 C. 231,36 Stat. 1163 C. 48, 40 Stat. 1181). 
(Italics supplied.) 

i 

Treasury Decision 20, Bureau of War Risk Insurance; of 
March 9, 1918, defined total permanent disability as fol¬ 
lows: 

“Any impairment of mind or body which renders it 
impossible for the disabled person to follow continuoius- 
lv any substantially gainful occupation shall be deenlied 
* * * to be total disability. 

‘Total disability’ shall be deemed to be ‘permanent’ 
whenever it is founded upon conditions which rendet it 
reasonably certain that it will continue throughout the 
life of the person suffering from it.” ! 


I 
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The Federal Rules of Civil Procedure provide: 


“Rule 51. Instructions to Jury: Objection. At the 
close of the evidence or at such earlier time during the 
trial as the court reasonably directs, any party may file 
written requests that the court instruct the jury on 
the law as set forth in the requests. The court shall 
inform counsel of its proposed actions upon the re¬ 
quests prior to their arguments to the jury, but the 
court shall instruct the jury after the arguments are 
completed. No party way assign as error the giving or 
the failure to give an instruction unless he objects there¬ 
to before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to make the 
objection out of the hearing of the jury.” (Italics sup¬ 
plied.) 

“Rule 61. Harmless error. No error in either the ad¬ 
mission or the exclusion of evidence and no error or 
defect in any ruling or order or in anything done or 
omitted by the court or by any of the parties is ground 
for granting a new trial or for setting aside a verdict 
or for vacating, modifying, or otherwise disturbing a 
judgment or order, unless refusal to take such action 
appears to the court inconsistent with substantial jus¬ 
tice. The court at every stage of the proceeding must 
disregard any error or defect in the proceeding which 
does not affect the substantial rights of the parties.’^ 
(Italics supplied.) 

Summary of Argument. 

- -l-y- 

• I. 

There was substantial evidence to support the finding 
of the jury that the appellee became permanently and 
totally disabled on May 1, 1927. The evidence shows that 
the appellee as early as June, 1918 was suffering from a 
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severe heart disability for which he was discharge^ as 
unfit for military service in 1918. In 1922 he was examined 
and found to have moderately advanced tuberculosip of 
both lungs (App. Supp. 13). The evidence clearly sfiows 
that on May 1, 1927, the appellee was suffering fromj his 
heart disability, tuberculosis, and a severe nervous jcon- 
dition. He has not engaged in any occupation of a sub¬ 
stantial or gainful character since May 1, 1927, and indeed 
not since the year 1918. The issue was clearly one of fact 


for the jury to determine under the decisions of 
court, and the United States Supreme Court. 


II. 


this 


The appellant complains of the court’s ruling in exclud¬ 
ing certain alleged testimony of Dr. Foxwell. This jjoint 
may be disposed of summarily because the record does| not 
show any offer of proof of the evidence which appellant 
intended to offer. Therefore, there is nothing before | this 
court for determination on this point. 


III. 

I 

i 

The appellant complains of the court’s refusal to gjrant 
certain instructions relating to the ability of the plaihtiff 
to perform work of a supervisory capacity or managerial 
nature. 

This point may also be disposed of summarily, because 
the record does not disclose that Rule 51 of the Federal 
Rules of Civil Procedure was complied with appellant did 
not object to the granting of or refusal to grant instructions 
and state distinctly the grounds of his objection as required 
by that rule. 


i 

i 

I 

i 
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However, the jury was properly instructed. Appellant 
does not have any vested right in any particular instruc¬ 
tion. Where the jury is properly instructed as it was here, 
there is no error in failing to grant a particular instruc¬ 
tion, even though it may be proper (which appellee does not 
concede). 

Further, counsel for appellant argued at length to the 
jury that the plaintiff could perform work of a supervisory 
or managerial capacity so that question was fully considered 
by the jury and even if the court should be of the opinion 
that this was error (which appellee does not concede), it 
was harmless error. 


IV. 

The court did not show any partiality to the appellee 
during the trial. In fact, the Court was very courteous 
to counsel for the appellant who tried the case for the gov¬ 
ernment as will be pointed out in the argument. There 
is no evidence that the jury was influenced by the court. 
This assertion of the appellant is wholly without merit. 

ARGUMENT AND BRIEF. 

The court’s attention is invited to the significant fact 
that the United States Attorney for the District of Colum¬ 
bia, who is primarily charged with the defense of this 
action did not sign appellant’s brief. This unusual occur¬ 
rence must indicate that he either does not approve of the 
contents of appellant’s brief or is not in sympathy with 
this appeal. 

The appellant’s Points on Appeal are wholly without 
merit. 



Point One. 


There was ample evidence submitted to the jury - that 
the plaintiff was permanently and totally disabled | as of 
May 1,1927. * j 

| 

In the case of Glaria v. Washington Southern R. (Jo., 30 
App. D. C. 563, this court said: 

“A motion to direct a verdict is an admission of 
every fact in evidence, and of every inference reason¬ 
ably deducible therefrom. And, the motion can be 
granted only when but one reasonable view dan be 
taken of the evidence and the conclusions therefrom, 
and that view is utterly opposed to the plaintiff’s 
right to recover in the case.” 

i 

In the case of Jennings v. Philadelphia, B. & W. R. Co., 
29 App. D. C. 219-235, this court said: | 

“In other words it is only where all reasonable men 
can draw but one inference from the facts tha[t the 
question is one of law for the Court.” j 


As was said by this court in the case of United Stapes v. 

i 

Stewart, 58 Fed. (2d) 520, a war risk insurance case yhere 
the question involved was that here presented, th^ ap¬ 
plicable rule in determining the question here presented 
is stated in Gunning v. Cooley, 281 U. S. 90, 74 L. edi 720, 
which is if, j 

“on the trial of the issues of fact in an action at law 
before a Federal Court and a jury, the evidence, i with 
all the inferences that justifiably could be drawn from 
it, does not constitute a sufficient basis for a verdict 
for the plaintiff or the defendant, as the case may 
be, so that such a verdict, if returned, would have 
to be set aside, the court may and should direct a| ver¬ 
dict for the other party.” (Italics supplied.) 
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It is significant that at no place in appellant’s brief is 
reference made to any case decided by this court upon the 
question of the sufficiency of the evidence in a case of this 
character. 

The facts presented in this record are much more favor¬ 
able to appellee than were those present in the cases of 
United States v. Stewart, 58 Fed. (2d) 520, and United 
States v. Woltman, 57 Fed. (2d) 418 which were cases 
involving suits of this character in which this court sus¬ 
tained, on appeal, the jury’s verdict in favor of the insured. 
Also, the facts here are stronger for appellee than were 
those existing in the case of United States v. Witbeck, 
113 Fed. (2d) 185, a case involving converted insurance, 
where this court sustained the jury’s verdict. 

The contention that there was no evidence from which 
the jury could find that the plaintiff was permanently and 
totally disabled as of May 1, 1927 is practically frivolous. 

The evidence shows that the plaintiff enlisted in the mili¬ 
tary service of the United States in 1917 (App. Supp. 22), 
and that on February 1, 1918, he applied for and was 
granted war risk term insurance in the amount of $10,000.00 
upon which he paid premiums until July 1, 1927 (App. 
Supp. 21). That on March 6, 1918 (App. Supp. 3, 6), he 
entered the base hospital at Camp Lee, Virginia, where 
he remained until June 1918 (App. Supp. 3). On August 
23, 1918 he was discharged from the United States Army 
on a Surgeon’s certificate of disability for (a) valvular 
heart disease, mitral regurgitation, (b) decrease in cardiac 
compensation subsequent to rheumatic fever (App. Supp. 
4). The heart condition was aggravated by rheumatic 
fever while in the militarv service. He was under observa- 

V 
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tion at the base hospital by a board of Army medical offi¬ 
cers for two and one-half months before being discharged. 
Thus we have here a man who was found to be suffering 
with a serious heart disability as early as August, 1918. 
This condition could not be cured, and having once existed 
will ever remain. The testimony of the appellee’s wit¬ 
nesses show this fact as will hereinafter be pointed oulfc. 

i 

j 

The appellant admits in its brief that the plaintiff mjight 
be permanently and totally disabled from June, 1940 (App. 
Brief p. 15). This admission is a strong one against in¬ 
terest because every disability which the plaintiff had in 
June, 1940, he also had on May 1, 1927, the date that the 
jury found that he was permanently and totally disabled. 
He was suffering on May 1, 1927 with a heart disability, 
tuberculosis, a mental disability, and chronic laryngitis. 
All of these conditions were found to exist by governnient 
physicians. 

I 

I 

The appellant insists that the same physical and mental 
disabilities which constituted a permanent and total dis¬ 
ability in June, 1940, did not constitute the same disability 
on May 1, 1927. j 

i 

In addition to the testimony of the appellee and his lay 
witnesses, there were called two medical experts who testi¬ 
fied as to the results of their examinations of the appellee! 

I 

It is interesting to note that diagnosis made January 15, 
1926 by Doctor A. E. Marland, a mental psychoneuroiis 
specialist (App. Supp. 117) was hypertension with a nota¬ 
tion that it may be considered permanent. This checkfed 
with the diagnosis of Doctor Guynn who examined the ap¬ 
pellee on behalf of appellant. 


I 

l 

i 

I 

i 
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Appellant, while quoting parts of nine examinations of 
appellee (Appellant’s brief pages 10-11), did not see fit to 
call as a witness even one of its many physicians who exam¬ 
ined him. The inference from this significant fact is in¬ 
escapable. 

Clearly the “inference that justifiedly could be drawn*’ 
(as indicated in Gunning v. Cooley, supra) from this is that 
the failure to call a witness who can testify creates a pre¬ 
sumption that his testimony would be unfavorable. Alex¬ 
ander vs. Blackman , 26 App. D. C. 541; Ruete vs. Elwell, 
15 App. D. C. 21; Rappoport vs. Capital Traction Co., 48 
App. D. C. 359. 

Attention is invited to the fact (App. Supp. 181) that 
Doctor A. E. Marland, who examined appellee, is in Wash¬ 
ington ; and the other several witnesses who examined ap¬ 
pellee were in appellant’s employ. 

The appellee introduced the following reports of physical 
examinations made by government physicians which show 
the disabilities stated on the dates indicated. 

August 23, 1918 Chronic endocarditis with mitral 
regurgitation, chronic laryngitis (App. Supp. 6). 

April 9, 1919 Mitral regurgitation, with broken com¬ 
pensation. Possibly chronic pulmonary tuberculo¬ 
sis, but signs are indicative of cardiac asthma. 
Absence speaking of voice (App. Supp. 7). 

April 16, 1919 Chronic pulmonary tuberculosis (App. 
Supp. 8). 

November 29,1919 Tubercular larvngitis (App. Supp. 

11 ). 

January 28,1920 Laryngitis, chronic, arthritis, chron¬ 
ic, ankles, and elbows, bilateral, and left knee (App. 
Supp. 12). 
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February 8,1922 Moderately advanced tuberculosis! of 
both lungs (App. Supp. 13). 

June 21,1922 Laryngitis, chronic, hypertrophic, cause 
undertermined. X-ray of lungs shows (August jl4, 
1922) moderate infiltration of right upper lobe ajnd 
both apices. Scattered thickened branches through¬ 
out both lungs (App. Supp. 14). 

February 9, 1923 Tuberculosis of larynx. Bronchitis, 
chronic. Asthenia, neurocirculatory slight. Hys¬ 
teria (App. Supp. 14-15). 

April 4, 1924 Percussion both lungs: impaired at |he 
apex and suprascapular region. Auscultation— 
both lungs—broncho-vesicular breathing. Mild in¬ 
crease of voice sounds. No rales. General diagno¬ 
sis : Hyperopia, astigmatism, tachycardia, chronic 
tonsilitis, chronic laryngitis (App. Supp. 15). 

October 28, 1924 Because of claimant’s disability and 
marked emotional reaction it is noted that on for¬ 
mer occasions such attempts have made the patiint 
sick for the entire day. Hysteria, conversion tyjpe 
(App. Supp. 15-16). 

May 16,1925 Hysteria, mild (App. Supp. 16). 

July 15, 1925 Treatment recommended for laryngitis 
(App. Supp. 16). 

January 15, 1926 His marked emotional reaction j to 
treatment was noted in my previous report. Hys¬ 
teria (App. Supp. 16). 

March 10, 1928 Tuberculosis, pulmonary, chronic, 
minimal, arrested. Diagnosis made on reports in 
file, positive sputum and physical findings. X-rjay 
report (App. Supp. 16). 

March 10, 1928 Mental report. Diagnosis: Psycho¬ 
neurosis hysteria, moderate (App. Supp. 16). 

March 12, 1928 Radiosteroscopic findings show soipe 
increase at the hilus and throughout the lungs 
(App. Supp. 17). 

March 14,1929 Mental examination. Psychoneurosis, 
moderate degree. Mild broncho-vesicular breath- 
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ing over apex. Diagnosis: Chronic pulmonary 
tuberculosis, minimal, apparently cured. Laryn¬ 
gitis, chronic; aphonia, partial (App. Supp. 17). 

October 17, 1929 Considerable increase at each hilus 
with some calcification. Right vertebral branch 
markedly increased with some fibrotic changes 
noted in right upper lobe and apex. Lung paren¬ 
chyma shows some slight increase throughout 
(App. Supp. 17). 

December 2,1930 Pulse standing 96,124 after 15 hops, 
110 in 3 minutes. Diagnosis: Neurocirculatory as¬ 
thenia, moderate degree (App. Supp. 18). 

August 25,1932 Pulse at rest 90, after exercise 130. A 
slight cyanosis evident after exercise. There is a 
poor muscle tone on palpation. A fine tremor of 
closed eye lids, and a moderate hyperhidrosis. 
Diagnosis: Psychoneurosis (App. Supp. 18-19). 

April 22, 1936 Pulse rate standing 86; sitting 86; im¬ 
mediately after exercise 120; 3 minutes after, 90. 
Diagnosis: Psychoneurosis, mixed type, moder¬ 
ate; laryngitis, chronic, mild; hypertension, mod¬ 
erate. History of pulmonary tuberculosis (App. 
Supp. 19). 

October 29, 1936 Diagnosis: Psychoneurosis; neu¬ 
rasthenia, moderate; hypertension, moderate; 
laryngitis, chronic, hypertrophic, moderate; ton¬ 
sillar tags, bilateral. Note: We are dealing with 
a psychoneurotic condition of considerably long 
standing (App. Supp. 19, 20). 


Doctor Ray F. Guvnn who was a nerve and mental spe¬ 
cialist and employed by the United States Veterans’ Ad¬ 
ministration examined veterans who were sent to him 
only for examinations when there was some question of 
their mental and nervous condition. He examined appellee 
on April 4, 1924 while employed by the United States Vet¬ 
erans’ Administration from the standpoint of his ner¬ 
vous and mental condition found appellee (App. Supp. 103) 
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I 

i 

I 


suffering from hypertension, a nervous condition, rapid 
pulse, tachycardia of the heart (App. Supp. 104) loss of 
voice (he could not speak at all) and appellee seemed ex¬ 
hausted after exercise. During the examination the exer¬ 
cise test which this physician made showed weakness on the 
part of the appellee. 

This physician also examined appellee on March 14j 1929 
(App. Supp. 105) when he found a condition of psycho- 
neurosis, an emotional disturbance, which is a functional 
nervous disorder manifested by dizziness, instability of 
pulse, fainting, attacks of sleeplessness, weakness, inability 
to work. Appellee also had aphonia and was confusfed in 
his thinking. This was a real disabling disease, a mpntal 
disorder. i 


Doctor Guynn also examined appellee on Octobet 15, 
1929 (App. Supp. 107) at which time he was suffering 
from neuresthenia, a form of psychoneurosis and his symp¬ 
toms centered around his circulatory system and hjeart, 
pulse and blood system. Exercise test showed appellee 

i 

handicapped. 

I 

l 

Two days before trial this physician made a general 
medical examination at which time he found a leak in 
appellee’s heart known as mitral regurgitation. His hjeart 
was enlarged (App. Supp. Ill) and his ankles were swol¬ 
len. Doctor Guynn testified that swelling of the feet iwas 
one of the signs and symptoms of a cardiac disease (App. 
Supp. Ill) and a condition of mitral regurgitation is in¬ 
curable (App. Supp. 119). 

I 

i 

i 

He was emotionally unstable (App. Supp. 112) eaisily 
excited and worried and his memory appeared faulty. 
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Mitral stenosis (App. Supp. 114) is a permanent disability. 
This witness’ examination showed almost the same as was 
shown at time of appellee’s discharge from military serv¬ 
ice when he was discharged because of valvular heart dis¬ 
ease, mitral regurgitation. The examination made August 
23,1918 (App. Supp. 114) by a surgeon of the Public Health 
Service was practically equivalent to the examination made 
by this physician. There is (App. Supp. 119) no cure for 
mitral regurgitation. A person (App. Supp. 119) suffer¬ 
ing from this condition should lead a very careful life, 
take plenty of rest, avoid excitement and strenuous work. 
Persons in this condition usually feel like an invalid, they 
are conscious of their disability, and to work strenuously 
would be unwise and their health would be impaired fur¬ 
ther without care as to their activity. From the stand¬ 
point of mental condition he (App. Supp. 116) could con¬ 
centrate mentally for a short period but he could not con¬ 
centrate enough to hold a full time position. 

Dr. Guynn also testified that the same findings and diag¬ 
nosis made by the government doctors from 1925 on check¬ 
ed with his findings (App. Supp. 116-117-118). 


This witness testified (App. Supp. 118): 

“Q. Doctor, where from 1926 down to the present 
time as shown by the reports of Government’s phy¬ 
sicians, there has been a diagnosis made of psycho¬ 
neurosis or hysteria, where that has existed over a 
period of some 14 years, what is your opinion as to 
whether or not the condition at its inception was a 
curable or an incurable condition! A. It ivas incur¬ 
able. (Italics supplied.) 

Q. From what date, Doctor? A. From the first 
time it was noted, even. 

• • * • * 



Q. Doctor, is a mitral regurgitation curable? In 
other words, can a valve ever be cured? A. I do not 
think it can, your Honor.’’ 

On cross examination this witness testified that tachy¬ 
cardia may be an organic disability or may be functional 
(App. Supp. 122), it incapacitates a person very much, and 
is usually indicative of a heart condition. 

I 

| 

Doctor James Joseph Whisman testified (App. Shpp. 
139) when he examined appellee he had very high bjood 
pressure (his blood pressure was between 210 and 220) j his 
heart was enlarged, he suffered from a general conjunctive 
heart failure, his ankles were swollen, he had congestion 
in his chest and was suffering from a great deal of pjain, 
besides minor complaints. He diagnosed appellee’s condi¬ 
tion (App. Supp. 140) as cardiac vascular renal disease, 
with hypertension and decompensation, and (App. Sppp. 
142) congestion. By decompensation (App. Supp. 140) is 
meant that the heart was failing to carry on the load neces¬ 
sary for him to continue any activity at all. He advised 
appellee (App. Supp. 141) to go home and go to bed hnd 
stay in bed. His condition was very serious at time of 
trial and he should be home in bed, this witness said. 

His heart was enlarged (App. Supp. 143) and his bipod 
pressure exceedingly abnormal, over 200 systolic (App. 
Supp. 144). 

i 

I 

L 

The appellant called only one medical expert in its be¬ 
half. Despite the fact that the plaintiff has been examined 
on numerous occasions by government physicians, counsel 
did not see fit to call one single medical expert who had 
examined the plaintiff. Instead, appellant called an expjert 
who was a mental and nervous specialist. This fact is Cig - 
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nificant and the inferences are unfavorable to the appel¬ 
lant. The failure to call a witness who can testify creates 
a presumption that his testimony would be unfavorable. 
Alexander vs. Blackman , 26 App. D. C. 541; Rnete vs. 
El/welly 15 App. D. C. 21; Rappoport v. Capital Traction 
Co., 48 App. D. C. 359. Appellant chose only to call a 
medical expert who had never examined the plaintiff. 

Dr. Foxwell testified (App. Supp. 174) that he specialized 
in mental and nervous diseases. This expert witness of the 
appellant was asked only about the disability of psycho¬ 
neurosis. He simply stated that some of his patients with 
this type of disability were working, and the disability was 
a functional one. But on cross examination he admitted 
that he had never examined the plaintiff (App. Supp. 177). 
That while psychoneurosis was considered curable, it 
depended upon other diseases. He gave his opinion on the 
disease of psychoneurosis and not on this particular man 
(App. Supp. 180). These classes of patients have a real 
disability (App. Supp. 180) and are not malingering (App. 
Supp. 181). He also testified that he knew Dr. Marland 
and Dr. Faber who were mental and nervous specialists 
and that both of these physicians lived in Washington, 
D. C. The importance of this fact is that both of these 
mental and nervous specialists when employed by the ap¬ 
pellant, examined the appellee and yet the appellant did not 
see fit to call either of them as a witness. The fact that 
they were available and not called creates an unfavorable 
inference against appellant’s case to the effect that their 
testimony would have been adverse to the appellant. 

The plaintiff has reviewed the medical testimony because 
it reflects the true condition of the plaintiff, and gives to 



this Court the proper background for the consideration 
of any so-called work record in this case. 

j 

The plaintiff testified (App. Supp. 22) that he had a 
heart disability while in the service. The Government doc¬ 
tors (App. Supp. 34) asked him not to do anything, right 
after his discharge in 1919. That he went into vocational 
training in 1919 and continued in such training until; 1922 
(App. Supp. 27). They took him out of such training, 
and he went back to his home in Virginia. He did not 
complete his vocational training. He tried to work (APP- 
Supp. 28), and while climbing a ladder, his arms gave 
way and he fell. He went to Walter Reed Hospital vfhere 
he stayed from December, 1922, then went home, sthving 
(App. Supp. 29) at home, in a weak and nervous condition. 
If he tried to do anything he “gave out”, had shortness of 
breath, and did nothing further until he was appointed a 
substitute mail carrier in 1927 (App. Supp. 30), wheije he 
worked about fifteen days to one month per year, at vjhich 
he continued until 1936 (App. Supp. 31). During this 
period he did not go every time he was called (App. Sjapp. 
30) because he was sick and could not travel; he was weak 
and nervous and afraid to drive his car. 

I 

When appellee (App. Supp. 31) attempted to work* he 
would have awful pains in his chest, be nervous and wjeak, 
could not travel, and would have to lie down. He (App. 
Supp. 32) tried to do paperhanging in the neighborhood. 
He stayed at home (App. Supp. 34), lying around in Iped. 
He (App. Supp. 35) followed the advice of his physician 
and of government physicians and took care of himself, 
and (App. Supp. 36) as the result of the doctors’ adyice 
he laid around and rested at home. From 1918 to the date 

I 

of trial his disabilities were the same. He makes himself 
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worse by working; he felt the same during all this period 
of time (App. Supp. 37), was weak and nervous, except in 
1927 his voice returned so he could speak above a whisper. 
From 1918 to the date of trial he has suffered from pains 
in his chest, pains around his heart, and has been nervous. 

While employed as a substitute mail carrier (App. Supp. 
38) he could not do the work because of the condition of 
his health; he was nervous and -weak and could not go out. 
When he would work, at the end of the day he was broken 
down (App. Supp. 40). In taking care of his health, from 
1918 to the date of trial, he followed the doctors’ orders and 
refrained from drinking and smoking. 

His feet and legs have been swelling (App. Supp. 79, 80) 
since his discharge from the Army, down to the date of 
trial. 

Appellee, notwithstanding his hospitalization in four 
hospitals of the United States Veterans’ Administration, 
has not become any better. 

The longest period of time when the plaintiff worked 
after 1927 was during the year 1929, when he made about 
$26.00 a month on the average when he worked only 69 
days as a substitute mail carrier. He made during the 
ten-year period approximately the sum of $1309.00, an 
average of about $11.00 a month and to earn this amount 
he had to maintain and pay the expenses of an automobile. 
This is the only work record worthy of mention. 

The appellant contends that the fact that the plaintiff 
made an average over the ten-year period of $11.00 a 
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month as a substitute mail carrier shows that he wa$ fol¬ 
lowing a substantially gainful occupation during this time. 
It is further asserted that because the plaintiff pajuited 
and papered some houses that he should not be permitted 
to recover a judgment. On page 6 of the appellant’s brief, 
the number ot houses which the plaintiff is alleged to (have 
painted or papered is set forth. But it is significant that this 
plaintiff did not do this work himself. 

The first houses mentioned in appellant’s brief are those 
belonging to a Mr. Grisby. Mr. Grisby testified for the 
appellant that the plaintiff contracted for four houses. 
Three at $200.00 a piece, and one for $300.00 (App. Supp. 
161). On cross examination he was asked if he had seen Mr. 
Cox do any of the work. He said, “No, no more than take 
a paint brush and maybe paint one side of a piece of trim 
or show the man or something like that” (App. Supp j!68). 
Cox complained on one occasion, and he remembered! that 
a carpenter took him home. 

1 

i 

In reference to the contract of McClaine for the apart¬ 
ment house, the contract, (Government’s Exhibit N<j>. 9) 
show's that it was also signed by another contractor, la M. 
G. Whitman (App. Supp. 171). Whitman w'as an experi¬ 
enced painter and a partner of the plaintiff. The paint bill 
for the apartment job was $569.82. The total contract! was 
$1650.00, but this was cut to $1400.00 (App. Supp. 71). The 
work on the apartment house covered the period front Oc¬ 
tober 21,1939 until January 2,1940, and the plaintiff anil his 
partner has five to six men working on this job (App. Supp. 
173). Plaintiff testified that he lost money to his sot-row 
on this job (App. Supp. 71). That he never made enough 
to pay an income tax, and that he did not make $200j00 a 
year on his painting and papering jobs. He lost mpney 

I 
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on the Grisby job (App. Supp. 78). He made 10% of the 
cost on the Smith job. 

This court does not sit as a jury passing upon the facts. 
It is only when the evidence is insufficient that this court 
has a right to reverse the verdict of the jury. All issues 
of fact are for the jury. Galt v. Phoenix Indemnity Co.,, 
120 Fed. (2) Adv. 723, decided by this court on May 26, 
1941. 

In order to recover upon a contract of war risk term in¬ 
surance upon the ground of permanent and total disa¬ 
bility, it is not necessary that the insured be helpless or 
bedridden. It is enough if an insured is suffering from 
such an impairment of mind or body as prevents him from 
continuously following any substantially gainful occupa¬ 
tion. Lumhra v. United States, 290 IJ. S. 551, 559, 78 L. Ed. 
492. 

It is not necessary that the insured abandon every effort 
to work in order for a jury to find that he became perma¬ 
nently and totally disabled. His unwillingness to live a life 
of idleness, even though permanently and totally disabled 
should not prejudice his rights under the insurance con¬ 
tract. 

The case of Berry v. United, States, 61 Supreme Court Re¬ 
porter Advance 637, arising in the District of Vermont was 
such a case. The plaintiff recovered a judgment on his war 
risk insurance contract in the District Court, and the gov¬ 
ernment appealed. The United States Circuit Court of 
Appeals for the Second Circuit expressed great sympathy 
for the plaintiff, and then substituted its judgment on the 
facts for that of the jury and reversed the judgment. The 


21 


United States Supreme Court granted the petition for 
certiorari and on March 3,1941 reversed the Second Circuit. 
In the vigorous opinion of Mr. Justice Black he emphasized 
that issues of fact were for the juries. 

i 

In the Berry case, the work record and the earning ca¬ 
pacity of the plaintiff was far more than that of the appel¬ 
lee in this case. In the Berry case this appellant contended 
that vocational training from 1919 to 1923 as an automo¬ 
bile mechanic, the plaintiff being rehabilitated, and paving 
pursued that occupation for a period of time, together 
with work as farmer, and a salesman during the yea i 1930 
precluded his recovery. The plaintiff in the Berry case 
earned almost as much in one year, as this appellee earned 
from 1918 to the present time. Yet we here have the Appel¬ 
lant claiming that the work record of this plaintiff as 4 mat¬ 
ter of law bars recovery. 

It is only fair to state, however, that the appeal m this 
case was taken before the Berry decision was renderep. It 
is very doubtful if this appeal would have been tatyen if 
the Berry decision had been handed down at that time! 

• 

The following language of the able opinion of Mr. Jus¬ 
tice Black in the Berry case is applicable here: 

‘‘It is not necessary that petitioner be bedridden [whol¬ 
ly helpless, or that he should abandon every possible 
effort to work in order for the jury to find that life was 
permanently and totally disabled. * * *. 

There was evidence from which a jury could reafeh the 
conclusion that petitioner was totally and permanently 
disabled. That was enough. The judgment of the 
Circuit Court of Appeals is reversed and that cjf the 
District Court is affirmed.” 


i 

i 

I 

i 

i 

I 


I 
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The day when a Circuit Court of Appeals may substitute 
its judgment for that of a jury on the facts has passed. 
The Supreme Court not only reversed the Berry case on 
this point, but on the same date they also reversed the 
judgment of the same Circuit in the case of Cowway v. 
O’Brien, (61 Supreme Court Reporter Adv. 634) for the 
same reason that the court had substituted its judgment for 
that of the jury on an issue of fact. 

There is no merit in the contention of the appellant here 
that as a matter of law an insured suffering from a severe 
heart disability, tuberculosis, and a nervous condition ex¬ 
isting for a long period of time is not permanently and 
totally disabled. 

No good reason exists for citing a long list of cases in¬ 
volving war risk insurance when the United States Su¬ 
preme Court has spoken on the matter. The case of Wolt- 
man v. United States, 57 Fed. (2) 418 decided by this Court 
is directly in point. In that case, the plaintiff brought a 
suit on his war risk insurance contract alleging permanent 
and total disability. He alleged and proved that he was 
suffering from a case of arrested tuberculosis and a heart 
condition while his insurance was in force. The general 
disabilities of the plaintiff were such that he could not fol¬ 
low a gainful occupation, and the judgment in his favor 
was affirmed by this Court. 

The case of Madray v. United States, 55 Fed. (2) 552, 4th 
CCA, is also in point. In that case, the District Court for 
the Eastern District of South Carolina directed a verdict 
for the government upon the ground that the evidence did 
not show that the plaintiff was permanently and totally 
disabled. Upon appeal the Circuit Court of Appeals for 
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the Fourth Circuit held that the evidence was sufficient to 
justify a submission to the jury. The plaintiff shewed 
that he had been suffering from psychoneurosis fc|r 13 
years. In the case now before this court plaintiff h^s in 
addition to a diagnosis of psychoneurosis, a major heart 
disability, and a tubercular condition which as earl|y as 
1922 was diagnosed as being moderately advanced. | The 
plaintiff testified that he had pains around his heart feince 
1918, and that his chest pained him from that date, that 
his feet had swelled since 1918, and that he had dizziness 
and had been nervous since that time. Appellant may not 
believe him but a jury of his peers had a right to believe 
his testimony and determine what was the true fact. 1^ the 
testimony of the plaintiff is true, and for the purposes of 
this appeal it must be deemed to be true, it is a wastje of 
time of this court to argue that the jury could not find jas a 
fact that the plaintiff told the truth. I 

| 

Where an insured has been unable to work because |of a 
combination of diseases, the issue of fact as to permanent 
and total disability under a war risk insurance contract is 
for the jury. United States v. Saids, 65 Fed. (2 ) 886,■ 4th 
CCA. 

I 

It is not even necessary that the disease be classified. 
United States v. Tyrakowski, 50 Fed. (2d) 766, 7th CCA- 

j 

Arrested tuberculosis alone is sufficient if the evidence 
shows that the plaintiff is unable to work. United States v. 
Martin, 67 Fed. (2d) 356, 7th CCA. 

i 

j 

Recovery was permitted on a war risk insurance contract 
upon the ground of permanent and total disability upojn a 
showing that the insured had a heart disability. United 
States v. Brown, 72 Fed. (2d) 608, 10th CCA. 
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It is interesting to note that in the Brown case, swpra, 
there was evidence offered that the insured had worked for 
long periods as a railroad mechanic, covering the period 
from 1922 to 1924, and thereafter from July, 1925 until 
1927 employment was shown by a motor company. Yet the 
Circuit Court of Appeals held that in spite of this evi¬ 
dence the other evidence was sufficient to sustain the ver¬ 
dict of the jury finding that the plaintiff became perma- 
nentlv and totallv disabled in 1919. 

One who has a serious and incurable ailment, for which 
rest is the recognized treatment and which will be aggra¬ 
vated by work of any kind, is nevertheless totally and per¬ 
manently disabled, although he may for a time engage in 
gainful employment. One so incapacitated may only work 
at the risk of injury to his health and danger to his life. 
Lumbra v. United States, 290 U. S. 551, 560, 54 S. Ct. 272, 
78 L. Ed. 492; Nicolay v. United States, (C. C. A. 10) 51 F. 
(2d) 170, 173; United States v. Phillips, (C. C. A. 8) 44 F. 
(2d) 689, 691; Carter v. United States, (C. C. A. 4) 49 F. 
(2d) 221, 223; United States v. Lawson, (C. C. A. 9) 50 F. 
(2d) 646, 651; United States v. Burley son, (C. C. A. 9) 64 F. 
(2d) 868, 872; United States v. Sorrow, (C. C. A. 5) 67 F. 
(2d) 372; United States v. Spaulding, (C. C. A. 5) 68 F. 
(2d) 656. 

In United States v. Sorrow, supra, the court said: 

“One is totally disabled when he is not, without in¬ 
jury to his health, able to make his living by work.” 

The evidence adduced by the plaintiff was sufficient to 
establish his permanent and total disability as of May 1, 
1927 as found by the jury, and the District Court did not 
commit error in refusing to direct a verdict for the govern¬ 
ment. 
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Appellant, in support of his contention that there was 
no substantial evidence to show that appellee became totally 
and permanently disabled on May 1, 1927, cites three bases 
from other Circuit Courts of Appeal, United States v. 
Barry, 67 F. (2d) 763, 765 (C. C. A. 6th); Eggen v. Urtited 
States, 58 F. (2d) 616, 620 (C. C. A. 8th); and Deadrixfh v. 
United States, 74 F. (2d) 619, 622 (C. C. A. 9th). 

These cases are readily distinguishable from the instant 
case. 

In the case of United States v. Barry, supra, the insurjed’s 
contract of insurance was in force until October 1,1919. j He 
re-enlisted September 27, 1919 and continued in the Army 
until his death, which occurred March 31, 1920. In ithat 
case, the court stated: 

“The determinative question is whether Barry’s policy 
was in full force and-effect at the time of his death be¬ 
cause of the government’s failure to deduct premiums 
from his monthly pay during his last enlistment.” j 

The Barry case was a suit brought by the beneficiaries, land 
the question of total and permanent disability does not seem 
to have been in issue in that case. Clearly that is no Case 
to be used as a precedent here. 

The case of Eggen v. United States, 58 F. (2d) 616, w^s a 
case decided over nine years ago by the 8th Circuit Cqurt 
of Appeals, where total and permanent disability was claim¬ 
ed from October 1, 1919, when the insured was discharged 
from the Army in good physical condition on August! 24, 
1919. 

j 

In the instant case, we have an insured who was ois- 

i 

charged from the Army upon a surgeon’s certificate of dis- 

I 

i 

i 
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ability after being under observation by a Board of Army 
medical officers because of valvular heart disease (mitral 
regurgitation) (App. Supp. 4) and decrease in cardiac com¬ 
pensation subsequent to rheumatic fever; and here the ques¬ 
tion was not the insured’s disability at date of discharge, 
but total and permanent disability at a time nine years 
thereafter. The Eg gen case was one where the disability was 
incipient pulmonary tuberculosis. Here we have evidence 
of chronic pulmonary tuberculosis in 1919 (App. Supp. 8) 
and moderately advanced tuberculosis of both lungs in 1922 
(App. Supp. 13), in addition to a severe disabling heart con¬ 
dition, a nervous condition, and other disabilities. In the 
Eggen case, the medical evidence did not establish the 
existence prior to the lapse of the policy of the disability 
from which he later suffered. In the instant case, however, 
the official records of the War Department show conclu¬ 
sively that this appellant was suffering from a serious heart 
disability when he was discharged from the Army. 

In the case of Dcadrich v. United States, 74 F. (2d) 619, 
mentioned by appellant, the issue before the court was 
whether or not the insured became totally and permanently 
disabled on June 1,1919. In the instant case, the pertinent 
date is eight years later. Deadrich successfully passed a 
physical examination by a physician in the employment of 
the Standard Oil Company, and there was a long work 
record consisting of 8 months of selling and delivering 
spring water in bottles, 3 years taking care of cattle, driv¬ 
ing a wagon for a lumber company for 2 weeks, 4 months 
on a ranch one time and 5 months on another, and over 2 
years’ work on the public highways, 4 months in a garage, 
and in addition he worked as a traffic officer for 15 months. 
Various former employers stated that he was not absent 
from work; that he never complained about his health; and 
his services were satisfactory. 
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Obviously, a recitation of the facts in that case when com¬ 
pared with those in the instant case shows no parallel be¬ 
tween the two, and the decision of the court in the Deadrich 
case certainly shows no reason for this court to reverse the 
action taken by the court below in the instant case. 

| 

Point Two. 

The second point raised by the appellant is that the court 
erred in excluding expert testimony offered by the appel¬ 
lant regarding the significance properly attributable to 
diagnosis of plaintiff’s condition. This point may be 'dis¬ 
posed of summarily. While the brief states that the ievi- 
dence was “offered” there is no offer of proof in the record. 
This court has nothing before it to determine what the an¬ 
swer of the expert, Dr. Foxwell, would have been to any 
questions which might have been propounded. In this state 
of the record there is no error. For all that the recjord 
shows any answer of the expert witness might have b|een 
favorable to the appellee. 

Appellant should have made an offer of proof in order 
to obtain consideration of this point by this court. Unless 
this was done appellant cannot complain of any alleged 
error. The court cannot look beyond the record Ricketts 
v. United States, 32 Fed. (2d) 943, 59 App. D. C. 47; Ritger 
v. Sutherland, 57 Fed. (2) 604, 61 App. D. C. 84. 

Specification of error in excluding testimony presents 
nothing for review where the bill of exceptions does pot 
state what the witness would have testified. Meador v. Ra¬ 
tional Liberty Insurance Company of America, 53 Fjed. 
(2d) 731, 5th CCA. 

I 

I 

I 


I 
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Point Three. 

The appellant complains because the court refused to 
grant two requested instructions. This point may also be 
disposed of summarily, because the record does not dis¬ 
close compliance by appellant with Rule 51 of the Federal 
Rules of Civil Procedure. Appellant did not object to the 
granting or refusal to grant instructions and state distinctly 
the grounds of his objection as required by that rule. 


No contention is made in the brief of the appellant that 
the jury vras not properly instructed. The jury had before 
them the simple question of whether the appellee was per¬ 
manently and totally disabled as of May 1, 1927 under 
proper instructions from the court, and to which no ob¬ 
jection was interposed. 

The complaint is made that the court should have gone 
further and granted two requested instructions relative to 
the ability of the plaintiff to carry on work of a gainful 
capacity of a supervisory or managerial nature. This 
question was fully and squarely before the jury as counsel 
for appellant devoted a large portion of his oral argument 
to the jury in pointing out -what he considered to be the fact, 
that the appellee could engage in work of this character. 


Counsel said (R. 424): 

4 * Ladies and gentlemen, Mr. Cox says that he doesn’t 
have much education; though he was in vocational 
training for the objective of office assistant and office 
management for three years and four months in the 
Strayer business college. Do you think that they 
would have kept him that long if he had not made any 
progress? Absolutely not. Does Mr. Cox have the 
ability to carry on as a manager and as a supervisor 
of painting and paperhanging business? I say em¬ 
phatically yes.” 
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Again (R. 426): 

“ Ladies and gentlemen of the jury is that a litter 
(calling attention to an exhibit) of a person who doesn’t 
know anything? Is that a letter of a person who is inca¬ 
pable of managing a business? Now, ladies and gentle¬ 
men of the jury, under this contract, this is a contract 
to make money. It doesn’t mean that a man mu^t do 
manual labor himself. The Ford automobile sales¬ 
man doesn’t stand at the assembly line doing manual 
labor. Managers of real estate companies, consiruc- 
tion companies, and other such people with positions 
as that don’t do manual labor. They may do super¬ 
visory work. A fellow was an agent for the Atlantic 
Coast Line Railway and getting a good salary. When¬ 
ever any piece of equipment came in there that ;was 
broke, he would take his tools and fix it himself to 
save the railroad that expense when he should have 
been out getting business. He finally lost his joty on 
trivials. 

* ‘Mr. Cox’s time would be spent more advantageously 
going out and getting contracts. People don’t cpme 
around and hand one contracts. You have to compete 
for them. Somebody has to do the work. Therje is 
no evidence here that Mr. Cox had a salesman who 
was securing contracts for him. He did that himjself 
and he supervised the work * * * (R. 426). The pan 
who wrote that letter, ladies and gentlemen of the jury 
is capable of supervising painting and paperhanging 
work. The evidence offered here by all the witnesses 
is that Mr. Cox did supervise the work, and tl^ese 
people held him responsible for the work, and they 
paid him the money for the work which he performed 
satisfactorily * * * (R. 427). Unfortunately, pepple 
who do the hardest work seem very often to make | the 
least money. It is a question of whether a man (was 
able to earn a livelihood in any substantially gainful 
occupation. I submit with all sincerity that Mr. Qox 
did continuously work.” 

j 

i 

At a number of other places in his argument counsel 
for the appellant called the jury’s attention to the ^act 
that the plaintiff was capable of performing work of a 


i 
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supervisory nature. The issue was squarely before the 
jury for determination. 

This court has recently passed upon the question raised 
by the appellant. 


In the case of Cohen v. Evening Star Newspaper Co., 72 
App. D. C. 258,115 Fed. (2) 525, this court said: 

“A party has no vested interest in any particular form 
of instructions. This is true even though the proffered 
instructions may be unobjectionable in itself, standing 
alone, as a statement of law. What the language of 
the instructions shall be is for the trial judge to deter¬ 
mine. If upon examination of the whole charge it ap¬ 
pears that the jury has been fairly and adequately in¬ 
structed the requirements of the law are satisfied * * * 
It is significant in this respect that appellant offered 
no objections to the court's charge as it was given to 
the jury; either upon the ground that whole charge 
was inadequate or that particular instructions were in¬ 
correct.” 

Counsel for the appellant read the following instruction 
to the jury covering permanent and total disability (R. 
406): 

‘‘Any impairment of mind or body which renders it 
impossible for the disabled person to follow any sub¬ 
stantially gainful occupation shall be deemed to be 
total disability. 

Total disability shall be deemed to be permanent when¬ 
ever it is founded upon conditions which shall render 
it reasonably certain that it will continue throughout 
the life of the person suffering from it.” 


The instruction given was sufficient to cover both manual 
labor and work of a supervisory character as was argued 
by the appellant’s counsel. The jury understood the 
charge, and the counsel for the appellant understood the 
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charge as is shown by his lengthy argument on the ability 
of the plaintiff to follow work of a supervisory capacity. 
There was no reversible error in refusing the requested 
instructions even though they may have been proper ones. 
Counsel for the plaintiff do not deem it necessary to aifgue 
the propriety of the proposed instructions because thh in¬ 
structions granted fully covered the subject matter and 
counsel for the appellant did not except to them or <Jom- 
plain to the court that the instructions granted were inade¬ 
quate. Under the rule laid down by this court in Cohen 
v. Evening Star Newspaper Co., supra, the refusal to grant 
the requested instructions did not constitute reversible 
error. 

i 

I 

Point Four. 

Under this point the appellant raises the questiorji of 
partiality and bias on the part of the District Court and 
asserts that the government was deprived of a fair trial. 
This assignment of error is wholly without merit. Tljiere 
is no basis for the charge that the court below was prej¬ 
udiced and biased in favor of the plaintiff. The trial of the 
case commenced before a jury on November 27,1940 (Rj 2). 
The record consists of 367 pages of testimony. The tjrial 
lasted until December 2, 1940. Three days were consumed 
in taking the testimony. Counsel for the appellee \|ere 
particularly anxious that no possible error would oc^ur, 
having in mind the possibility of an appeal from the Ver¬ 
dict. 

i 

It is significant that the United States Attorney for the 
District of Columbia who is primarily charged with the 
defense of this action did not sign the brief in this cofirt. 
As this court knows, this is a most unusual occurrence. 
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Is this because he does not agree with the arguments ad¬ 
vanced in the appellant’s brief? Or is it because he was 
not in sympathy with this appeal? 


The extent to which a District Federal Judge may par¬ 
ticipate in a trial rests solely within his discretion. Bisson- 
ette v. National Biscuit Company, 100 Fed. (2) 1003, 2nd 
CCA; Drumm-Flato Comm. Co. v. Edmisson, 208 U. S. 534, 
52 L. Ed. 606; Manhattan Oil Co. v. Mosby, 72 Fed. (2) 
840, 8th CCA; Goldstein v. United States, 63 Fed. (2) 609 
8th CCA. 

In the recent case of Bethlehem Steel Co. v. National 
Labor Relations Board, 120 Fed. (2) Adv. 641, decided by 
this court on May 12, 1941, this court stated: 

“We are told that he associated himself with the attor¬ 
ney for the Board in the prosecution of the Board’s 
case • * * taking over the cross examination on behalf 
of the attorney for the Board where the latter found 
himself in difficulty. Petitioners make other compar¬ 
able complaints, it is the function of the examiner, 
just as it is the recognized function of a trial judge to 
see that facts are clearly and fully developed. He is 
not required to sit idly by and permit a confused and 
meaningless record to be made.” 

Since the enactment of 28 U. S. C. A. 391, 40 Stat. 1181 no 
error is presumed to be prejudicial. This act provides as 
follows: 

“28 IT. S. C. A. 391 (Judicial Code, Section 269 as 
amended: New trial; harmless error). All United 
States Courts shall have the power to grant new 
trials, in cases where there has been a trial by jury 
for reasons for which new trials have usually been 
granted in courts of law. On the hearing of any ap¬ 
peal, certiorari, writ of error, or motion for a new 
trial in any case, civil or criminal the court shall give 
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judgment after an examination of the entire record 
before the court, without regard to technical errors, 
defects, or exceptions which do not affect the l sub¬ 
stantial rights of the parties.” (R. S. 726, March 3,|1911 
C. 231. 36 Stat. 1163 C. 48, 40 Stat. 1181.) 

j 

The rule that technical errors and defects should be dis¬ 
regarded is greatly strengthened by Rule 61 of the Federal 
Rules of Civil Procedure recently adopted by the Uhited 
States Supreme Court. This rule provides as follows:! 

“Rule 61. Harmless error. No error in either th<j> ad¬ 
mission or the exclusion of evidence and no errdr or 
defect in any ruling or order or in anything done or 
omitted by the Court or by any of the parties is ground 
for granting a new trial or for setting aside a vefdict 
or for vacating, modifying, or otherwise disturbing a 
judgment or order, unless refusal to take such action 
appears to the court inconsistent with substantial j jus¬ 
tice. The court at every stage of the proceeding must 
disregard any error or defect in the proceeding wjhich 
does not affect the substantial rights of the partiesi” 

It is clear that the substantial rights of the appellant 
here were not affected by any action of the Court below. 

With the foregoing in mind let us examine the serious 
charge that appellant makes against the trial judge in this 
case. 

Appellant first complains of the Court’s questioning of 
Dr. Foxwell, expert of the appellant who had never iven 
examined the plaintiff. The Court asked this witness j>nlv 
one question on direct examination (App. Supp. 176). Af¬ 
ter he had testified that a patient with a moderate decree 
of psvehoneurosis is encouraged to work to divert hisj at¬ 
tention and it should have a beneficial effect upon his health, 
the record shows the following: 
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“Bv the Court: The difficulty is to get him to do 
it. 

A. Sometimes, yes. 

The Court: Of course, that is the difficulty.’’ 

On cross examination of this expert (App. Supp. 177- 
178) the following question was asked the expert: 

“Q. Many of the medical authorities today do not * 
agree where the dividing line is between neurasthenia 
and psychoneurosis, isn’t that a fact? 

A. I don’t think so. 

By the Court: You don’t? 

A. No, sir.” 

The statement of the court is shown on page 29 of the 
appellant’s brief (App. Supp. 183-184) in no way con¬ 
flicted with the testimony of the appellant’s expert. The 
court was trying to point out to the jury that one physician 
might diagnose a condition in one way today, and in an¬ 
other way later. This is a simple statement of yrhat is 
generally and w r ell known to be an undisputed fact. The 
expert witness of the appellant did not touch upon the sub¬ 
ject in this respect. The remarks of the Court were di¬ 
rected to an objection to the expression of opinion on phy¬ 
sicians’ diagnoses. 

The brief of the appellant then complains because the 
court interrogated the plaintiff about his early education 
(App. Brief 30). 

The principal complaint seems to be that the trial court 
warned counsel for the appellant that further questioning 
along a particular line would be contempt of court. The 
substance of this testimony and statements is shown on 
page 32 of the appellant’s brief, and pages 131-132 of the 
Supplement. 
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Counsel for the appellant had asked the witness, j Dr. 
Guynn whether his renumeration was dependent or Con¬ 
tingent upon the outcome of the case. 


The record shows (App. Supp. 130): 

“Q. Doctor how much are you to get in this case ? 

The Court: That is not a proper question. 

Mr. Dawson: I object to that, your Honor. 

The Court: That is not a proper question. 

Mr. Spell: I will reframe the question, your Honor. 

Q. Are you on a retainer in this case? 

The Court: That is not a proper question. 

Mr. Spell: I should like to show his interest, tour 
Honor, in the outcome of this lawsuit. 

The Court: That is all right, you may not shqw it 
that way. 

Mr. Spell: Yes. 

Q. Doctor, would you get a larger or smallei) fee 
if plaintiff should win this case? 

The Court: The Court is not going to permit ques¬ 
tions like that in this courtroom. The court will not 
permit that sort of examination. 

Mr. Dawson: I will say right now he will not. j 

The Court: Why everybody knows the doctcjr is 
employed to testify as an expert, and he is going tjo be 
paid for it I suppose. He should be. 

The Witness: ALREADY PAID FOR IT. 

Mr. Dawson: Your Honor in view of the fact jthat 
Counsel has brought this issue up— 

The Court: There is no occasion—unless there is 
something about the Doctor’s testimony, the witness’ 
testimony which justified it. It is never permissible 
to reflect, obviously reflect upon the character ofj the 
witness and there has been nothing up to this tiirie in 
the witness’ testimony which justified anything of the 
kind. 

Mr. Spell: I would like to show your Honor whether 
he is conscionally or unconscionally interested in j this 
matter. 

The Court: The court will not permit that soift of 
examination. Sir, absolutely will not permit in j this 
courtroom. 
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Mr. Spell: Yes. 

The Court: It is contempt of court. 

Mr. Dawson: I will make a statement if Mr. Spell— 

The Court: It is not necessary. 

Mr. Dawson: Very well. 

The Court: You have as much right to pay a lawyer 
in every case on the stand and ask him how much fee 
he is going to get or whether his fee is contingent or 
actual and how much the contingency is, there is no 
difference in the world. If you start that kind of thing, 
whv vou couldn’t run a court. In other words, he would 
have just as much right to put you on the stand and 
ask you what your salary was. 

Mr. Spell: It would be all right with me. 

The Court: It might be all right with you, but he 
wouldn’t have a right to do it” (App. Supp. 132.) 


The appellant makes much of the foregoing, but as shown 
above, counsel for the appellant repeatedly followed the 
same line of questioning after he had been informed by the 
court that the question was improper. There was only a 
mild admonition from the Court that further questioning 
along this line would constitute contempt of Court. The 
witness had answered the question by stating “Already 
paid for it” (App. Supp. 131) but counsel still insisted 
that he had a right to further question the witness along 
this line after the answer of the witness showed that he 
had no interest in the outcome of the case. The only 
thing that the court could do under the circumstances was 
to warn counsel for the government that further questioning 
would constitute contempt of court. 


Whatever mild censure there was of counsel for the ap¬ 
pellant was brought about by his own conduct. He refused 
to abide by the ruling of the court, and in defiance of such 
ruling repeatedly asked the same type of question. Coun¬ 
sel persisted even after the witness had stated he had al- 
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ready been paid for his services, and this answer which 
was already in the record was all that counsel could have 
expected to elicit from the witness. 

! 

I 

The appellant cites the case of Sprinkle v . Davis,\ 111 
Fed. (2) 925, 4th CCA, as authority requiring a reversal 
of this case. But that case is not in point. In that <^ase, 
the court charged the defendant’s counsel with constant 
breaches of the rule against admission of evidence, | and 
declared that he would impose a fine upon him if the prac¬ 
tice continued. There was also a record showing ser,ious 
conflicts between the court and the defendant’s counsel. 
No such a situation exists here. Justice would be flojated 
if all a lawyer had to do was to ask question after question 
which he knew the court would rule out and had ruled out, 
until the patience of the court was exhausted, and counsel 
had been warned of contempt, and upon losing the case 
asked the Appellate Court to reverse a judgment because 
of the court’s action. 

If appellant’s contention is correct then no court cquld 
warn counsel that he might be in contempt of court without 
a reversal of any judgment against the party causing! the 
court to take the action. Under this rule of law, any party 
or his counsel could at any stage of the trial, when Con¬ 
vinced that their case was lost, ask question after question 
in defiance of the court’s ruling, and if warned of contempt 
of court be rewarded for his misconduct by a new trial. 1 If 
this court should follow the appellant’s argument it wcjuld 
establish a dangerous precedent hampering the administra¬ 
tion of justice as each lawyer could so conduct himself that 
he would never lose a lawsuit. Certainly this court will |not 
take the responsibility of creating such a situation. 
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Fortunately for the plaintiff this is not the rule. The 
correct rule on the question appears to be laid down in the 
case of Newman v. United States, 28 Fed. (2) 681, 9th CCA, 
which holds that it is within the court’s discretion to re¬ 
buke or censure counsel in the jury’s presence for irregu¬ 
larity of practice or misconduct in the case, and the trial 
court’s conduct in this respect, or in punishing the attorney, 
does not warrant reversal, unless clearly prejudicial to the 
rights of the party. 

In the above case the record shows: 

i 1 Mr. Caldwell: 

Q. When you were over at Vancouver and put up in 
this fine suite of rooms you told us about, what date 
was that? 

A. That was on the 29th of March, I believe. 

Q. The 29th of March. You rode up there in New¬ 
man’s car? 

A. I think we did, yes. 

Q. You registered under what name? 

Mr. Savage: Objected to as immaterial. 

The Court: Sustained. 

Mr. Caldwell: It shows that he was not acting 
openly. 

Mr. Savage: We object to the statement of counsel. 

The Court: Interrogate the witness. 

Mr. Caldwell: 

Q. Isn’t it a fact you registered under the name of 
Kennard? 

Mr. Savage: We object to that. I thought the court 
sustained the objection. 

The Court: Yes. You put it that way for the purpose 
of evading the court’s ruling. You are fined $50.00 for 
your conduct which is disorderly and obstructive.” 


The judgment of conviction of the defendant was affirmed 
the Circuit Court holding that the rebuke of counsel and the 
$50.00 fine did not constitute reversible or prejudicial error. 
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The Circuit Court said that the generally recognized I rule 
is well formulated in the note to 42 L. R. A. (NS) 428 as 
follows: 

“It is within the province of the court to rebuke and 
censure counsel in the presence of the jury for irrjegu- 
larity of practice or misconduct in a case. To warrant 
a reversal because of the conduct of the judge iij re¬ 
buking or punishing an attorney during the trial it 
must appear that the conduct measured by the facts 
of the case presented, together with the result ofj the 
trial, was clearly prejudicial to the rights of the par|ty.” 

“Common observance does not lead us to think that 
the ordinary citizen whether on or off the jury idealizes 
the function of counsel in a criminal case as apotheo¬ 
sizes the judge. Were such his conception all adverse 
rulings would be as implying criticism or rebuke. 
Jurors realizing that his compelling desire being! for 
the success of his client, counsel may in his zeal belun- 
duly insistent, and by overstepping the line of pro¬ 
priety may incur rebuke. But such incidents we jare 
inclined to think are taken as a matter of course £nd 
do not, except under extraordinary circumstances | in¬ 
fluence the jurors upon the question of defendant’s 
guilt or innocence. A jury of moderate intelligence 
would know that the incident here was without material 
bearing on the issues he must decide. * * * We thjink 
that is clearly a case of the application of the Judicial 
Code (28 U. S. C. A. 391) declaring that appellate 
courts shall give judgment without regard to technical 
errors, defects, or exceptions which do not affect ihe 
substantial rights of the parties. ’ ’ , 


It seems that in view of the above language a juror! of 
moderate intelligence would know that the incident pras 
without material bearing on the issues he must decide, j 

i 

How could the fact that counsel for the appellant bad 
asked an expert about his fee in the case, and the witness 
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had replied “already paid for it” have any affect on the 
ultimate verdict of the jury, even though the Court had re¬ 
buked counsel for asking repeated questions which counsel 
knew to be improper under the Court’s ruling? It had no 
effect at all for if this case were tried a hundred times be¬ 
fore a jury on the same evidence offered in this case the 
plaintiff would get a verdict every time. 

To reverse this case because of the misconduct of the 
appellant’s counsel would be a gross injustice when the 
plaintiff is so justly entitled to a verdict upon the facts. It 
would provide a pattern for irresponsible defense counsel 
to follow so that they might never lose a case, no matter 
what the merits of the action might be. 

The Trial Court showed every courtesy to counsel for 
the appellant. At the very opening of the trial, the Court 
excused a juror because he had a war risk insurance con¬ 
tract (R. 5). The Court stated “The Court thinks that in 
fairness to the government he should be excused.” The 
Court permitted the plaintiff to be cross examined at length 
overruling objections to questions even to the amount of the 
property which the mother of the plaintiff owned (App. 
Supp. 45). The Court permitted government counsel to go 
over testimony time and again in order that the facts might 
be fully brought out (App. Supp. 59). The Court sustained 
the appellant’s objection to the prognosis of plaintiff’s 
disabilities (App. Supp. 12). 

The Court permitted counsel for the appellant to extend 
his cross examination and said: 

“You complete your examination and don’t hurry on 
that account” (App. Supp. 90). 
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i 

I 


The Court permitted the widest cross examination of jthe 
plaintiff, even to the point of repetition (App. Supp. 41-75 
and 81-83). 

I 

The Court overruled the objection to a question on cross 
examination by government counsel even though the ques¬ 
tion had been asked and answered before (App. Supp. 97). 

I 

The Court permitted government counsel to ask other 
questions although he had finished with the witness (Ajpp. 
Supp. 74). 

I 

The Court even permitted appellant’s counsel to violate 
District Court Rule No. 37 in submitting requested instruc¬ 
tions for the jury. Counsel for the appellant did not com¬ 
ply with the Court rule requiring each instruction toj be 
placed on a separate sheet of paper. For this reason all of 
the requested instructions of the appellant could have been 
rejected by the Court, but the Court stated: “that if the ob¬ 
jection was insisted upon he would have to grant time to 
government counsel to rewrite the requested instructions” 
(R. 369). | 

The Court gave the appellant’s counsel one hour for opral 
argument when the plaintiff only requested twenty-five to 
thirty-five minutes (R. 367). When counsel for the appel¬ 
lant had exhausted the one hour limit, the Court extended 
the time for a short period so that appellant’s counsel might 
properly conclude his argument (R. 369). 

i 

! 

Counsel for the appellant frequently, and without apv 
reasonable or just cause objected to the legitimate argu¬ 
ment of counsel for the plaintiff before the jury but receiv¬ 
ed no rebuke from the Court for this irregular practice. |In 


I 
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the face of all this fair and just treatment by the Trial 
Court, appellant now assigns this extraordinary and un¬ 
usual charge of bias and prejudice as a reason for over¬ 
turning the verdict of the jury. If anyone got the 44 breaks 1 ’ 
of the case it was the appellant. To charge that this United 
States District Judge who tried this case is biased and 
prejudiced against his own government upon the basis of 
the record in this case is logically unsound. 

Conclusion. 

The appellee respectfully submits that the judgment of 
the District Court should be affirmed. 
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